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FOREWORD 





This study was prepared by Michael H. Cardozo for the Subcom- 
mittee on Patents, Trademarks, and Copyrights as part of its study 
of the United States patent system, conducted pursuant. to Senate 
Resolutions 55 and 236 of the 85th Congress. It is one of several 
being prepared under the supervision of John C, Stedman, associate 
mua for the subcommittee. 

Prior to lend-lease and World War II, there was little occasion for 
our Government to concern itself directly with the flow and exchange 
of rights in patents and technical information, or the problems of con- 
tractual and property rights that attended this flow. This is no longer 
true. The interests of defense, national security, and international 
peace have brought about a tremendous increase in this flow of tech- 
nology, both of a military nature and otherwise. This has been accom- 
panied by a corresponding increase in active Government participation 
and support for these activities. The need to facilitate such exchanges 
and smooth the way for adjusting the governmental and private rights 
of both the suppliers and recipients of such technical information has 
steadily become more acute. In consequence, the negotiation of inter- 
national agreements to fill this need has increased. ‘The result, during 
World War IJ, was the United States-United Kingdom Patent Inter- 
change Agreement. Today, as the needs have broadened, there has 
resulted a series of bilateral agreements covering the interchange of 
patent rights and technical information under the Mutual Defense 
Assistance Act of 1949. 

It is important to note the underlying premises and objectives of 
these agreements. They do not change the law concerning rights in 
patents and technical information. Nor do they extend Government 
rights or controls in these fields at the expense of private owners. 
Rather, their purpose is to provide an atmosphere in which private 
rights will be recognized and preserved, and private negotiations 
concerning these needed and salutary exchanges will be stimulated, 
facilitated, and expedited. Mr. Cardozo has provided us with a clear 
co and a discerning analysis of this program from its early 

eginnings under the Lend-Lease Act down to the present date. His 
study of the current program is, of necessity, limited mainly to‘ the 
formal structure, but it is expected that this foundation analysis will 
lead to further examination into the actual workings of this important 

rogram. 
. . Cardozo, now a professor of law at Cornell University and a 
leading authority in the field of international law, is uniquely fitted to 
speak with authority on both the history and the present status of this 

rogram. He was one of its architects and intimately connected with 
it from 1942 to 1952, serving in the early stages with the Lend-Lease 
and Foreign Economic Administrations and thereafter with the State 
Department. 
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IV FOREWORD 


In publishing this study, it is important to state clearly its relation 
to the policies and views of the subcommittee. The views expressed 
by the author are entirely his own. The subcommittee welcomes the 
report for consideration and study, but its publication in no way 
signifies or implies acceptance or approval by the subcommittee or its 
members of the statements of fact, opinions, or recommendations 
contained in it. Such publication does, however, testify to the sub- 
committee’s belief that the study represents a valuable contribution 
to the literature concerning the patent system and its operation, and 
that the public interest will be served by its publication, distribution, 
and consideration. 

Josepu C. O’MAHONEY, 
Chairman, Subcommittee on Patents, Trademarks, and Copy- 
rights, Committee on the Judiciary, United States Senate. 


May 27, 1958. 
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EXCHANGE OF PATENT RIGHTS AND TECHNICAL 
INFORMATION UNDER MUTUAL AID PROGRAMS 


I. INTRODUCTION 


Technical advancements in 1957 were spectacular, with atomic- 
powered submarines ranging the seas while earth satellites and long- 
range ballistic missiles ranged the skies. How a nation may share its 
knowledge with others in areas such as these and still maintain 
national security is one of the pressing questions of the day. Among 
the more important programs under consideration is an expan- 
sion of the exchange of technological information between the United 
States and other countries, which is one form of mutual aid. Owing to 
the complex nature of the subject matter, the mechanics of exchanging 
patent rights and technical information is itself a difficult problem. 
Fortunately, the United States has had experience under past exchange 
programs which, when carefully studied and analyzed, provide helpful 
guideposts for future programs. Due to the unavailability of facts as 
to the actual operation abroad of the past exchange programs, this 
paper is not offered as a complete survey of all aspects of these pro- 
grams, but it does undertake to set forth the major patent and tech- 
nical features of the prior arrangements in order that they will be 
readily available for guidance now. 

The history of the United States’ deep involvement in foreign-aid 
and mutual-defense activities starts with lend4ease in early 1941 and 
extends through the current mutual-security program. Every year 
since 1941, Congress has been asked either to extend one of the existing 
authorizing acts or to sanction a new program. All have been aimed 
at attaining world peace and defending democracy through the 
strengthening of friendly foreign nations." 

Even as this aim seems possible of achievement, a new kind of 
program of military assistance in mutual defense is emerging from 
the efforts to solve the Suez Canal controversy. The supplying of a 
United Nations armed force may be expected to present to the United 
States many problems comparable with those met in the earlier pro- 
grams. Experience gained in the past may prove highly important 
in the smooth working of this latest experiment in mutual defense. 

This report is a historical sketch of the subject of patents and 
unpatented technical information in foreign-aid and mutual-defense 
programs. It begins with the period just before the Lend-Lease 
Act was passed in 1941? and touches on the problems met during 
the operation of lend-lease, the later military-assistance programs, 
and the current mutual-security program‘ with its emphasis on 
offshore procurement and a coordinated weapons-development pro- 
gram under the aegis of the North Atlantic Treaty Organization. 

1 See Cardozo, Foreign Aid Legislation: Time for a New Look, 38 Corn. L. Q. 161 (1953). 
255 Stat. 31 (1941); 22 U. 8. C. 411-419 (1952). 


3 63 Stat. 714 (1949); 22 U. S. C. 1571 (1950). 
4 66 Stat. 141 (1952); 68 Stat. 832 (1954); 22 U. S. C. 1811-1937 (Supp. IV, 1957). 








2 EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 


In the operation of a cooperative defense program there must be 
a very free exchange of information about types of equipment and 
methods of manufacture and production. Many products and proc- 
esses needed in the program will be found to be protected by patents 
privately owned. Important information will often be known ex- 
elusively by private individuals or firms. All these owners are 
entitled to due compensation when their ideas, products, and proc- 
esses are used in the mutual defense effort, and to protection against 
exploitation of their interests for nondefense purposes without their 
consent or appropriate compensation. The purpose of this report 
is to describe how these questions have been dealt with in the mutual- 
defense programs since 1940. 

Patents and technical information have presented two chief kinds 
of problems in this field: (1) How to induce the private owners to 
release their property for use by the governments concerned, and (2) 
how to compensate them properly for their cooperation. It some- 
times appears more simple for the Government to make use of a 
patented device, or to make it available to foreign allies, than it 
really is. The production of a complicated piece of military equip- 
ment is seldom just a matter of looking at the papers on file in the 
United States Patent Office. Even if the whole item is covered by 
one patent, which is not likely to be the case, the factory technique 
used in mass production is probably not part of the descriptive matter 
in the patent file.’ When there is some urgency to move rapidly, as 
is usually the case in military programs, the information revealed 
in the papers on file in the Patent Office, or examination of a sample 
of the product, is likely to require a great deal of analysis and experi- 
mentation before quantity production can start. With the help of 
an experienced technician, however, who has been engaged in produc- 
tion at the originating plant, efficient operations can begin much 
sooner.’ Consequently, even when there is a patent involved, instead 
of just a trade secret, there may still be need for the technical know- 
how in the exclusive possession of a private firm and its staff. The 
patent may Niscaaniey protect the inventor’s legal interest, but in 
the military production field it is frequently not the best source of 
information on production technique. The originator of the product 
or a current producer is in the best position to communicate this vital 
information, but it is natural for him to expect to be properly com- 
pensated for his help. He is also likely to want assurances that the 
use to be made of his information will, within certain bounds, be 
defined in advance. 

If he has patent protection here and abroad, he can probably 
enforce the agreed restrictions in the courts, as long as they do not 
offend local public policy, such as the United States antitrust laws. 
If, for some reason, he does not have any patent coverage for the 
information being transmitted, he encounters the difficulty of exacting 
and enforcing an agreement ‘that. will be practicable and effective 
and yet within the somewhat fuzzy bounds of the antimonopoly 
policies of this country. 

The second problem, how to provide proper compensation for 
transmitting the necessary technical information, is very different 

5 See Hollabaugh, Patents and Antitrust Laws, 25 Cincinnati Law Review 43, 52-53 (1956). 


6 See address by A. L. Freedlander, Practical Aspects of Licensing Know-How Abroad, reprinted in 
American Patent Law Association Bulletin, pp. 164-172 (April-May 1956). 
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from the simple question of compensation for making or using a 
patented article. In the latter case, the measure of compensation 
can easily be based on a per unit royalty. While compensation for 
know-how can sometimes be arranged on that basis, especially if there 
is also a patent involved, frequently the extent of the use of informa- 
tion, once released, is very hard to measure. 

The financial problem is also complicated by the normal reluctance 
of any government to pay compensation to a foreigner for a patent 
license or for information that will be used in a program of mutual 
benefit to the owner’s own country and the user. Free licensing and 
mutual assumption by governments of liability to their own nationals 
has been one of the successful chapters in the story. A complication 
that has not always been as satisfactorily solved is how to restrict the 
use of information to the defense purposes for which it is sought with- 
out doing injustice to the originator or the user, and without crossing 
the line where valid restriction becomes excessively monopolistic. 
This problem is discussed more fully under sections II B (1) and (2) 
of this report. 

In preparing a report covering these programs, the chief emphasis 
has been placed on the legislative framework in which the United 
States officials operated and the pattern of agreements made with 
other countries. A few conspicuous examples of the experience of 
particular firms and the use of individual items have been ineluded, 
but, in general, there has been no effort to trace the workings of the 
agreements into these details. In order to do so, it would have been 
necessary to search for the identity of a number of individual firms 
whose experiences would show how problems involving patents and 
technical information have confronted them. The officials of these 
firms who have personal knowledge of the question would then have 
to be interviewed. This would frequently be complicated: by the 
worldwide scope of the activities involved, causing many of the neces- 
sary personalities to be outside the country when an interview is 
sought. It was felt that the time required for that kind of research 
was greater than should be allotted to a preliminary historical survey 
of this type. A very informative study remains to be done on the 
operating level, with information to be sought from Government 
contracting officers and the representatives of private firms. 

The information on which this report is based has been obtained or 
verified, whenever possible, from published sources. <A great deal is 
based on personal recollection, supported by discussions with many 
people who were at one time or another active in the administration 
of the various programs. Conferences have been held with operating 
officials in the State, Defense, and Justice Departments and the 
British service mission in Washington. Minutes of the meeti of 
the British-American Patent Interchange Committee have been 
examined in the Division of Lend-Lease and Surplus Property in the 
Department of State. No classified material has been examined or 
included in the report. 


Il. Wortp War II Experrtence 


After the fall of France and the other European victims of the Nazi 
armies in 1940, the beginning of the air battles over England showed 
the increased need for massive production of military supplies in this, 


99804—58——-2 
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country. The British redoubled their efforts to procure equipment 
here and in Canada, and, at the same time, our own rearmament pro- 
gram was intensified. Competition for productive facilities put our 
civilian economy under its first wartime strain, and our military offi- 
cials began to see the need for greater coordination all along the line. 
They also saw the advantage of foreign orders in the expansion of our 
manufacturing potential against the time when we might be involved 
in active fighting.’ One of the best examples of the solving of the 
problem of producing all that was needed was found in the aircraft 
industry. 

The experience of the British in the first year of war had given them 
an advantage over us in understanding the needs of modern warfare. 
Many of the newest devices for fighting in the air age had been devel- 
oped by the British, and we needed their help in getting the proper 
equipment into production here, both for our own forces and for 
theirs. Since lend-lease had not yet been authorized, it was only 
the urgent needs of our forces that caused our military officials during 
early 1940 to look to the British for technical advice. The need for 
a mutual effort was not fully appreciated in some Washington build- 
ings at that time, although many of the British, undoubtedly looking 
toward the time when we might be fighting with them, were already 
anxious to start a free exchange of information in the interest of 
increased American production for the forces of both countries. The 
breaking down of traditional reluctance to reveal military secrets, 
however, was slow on both sides of the ocean. When the dikes were 
finally breached, though, the flow was massive and smooth. The 
following quotation from North American Supply, a history of the 
United States-United Kingdom-Canadian collaboration prepared by 
H. Duncan Hall in the United Kingdom Civil Histories Series (1955), 
shows graphically, as seen through British eyes, how the change came 
about in mid-1940: ® 


Meanwhile, despite delays in translating programmes into production, im- 
portant advances were being made in other directions towards Anglo-American 
combination. One was the disclosure of secret information, particularly of 
strategic and operational data on the progress of the war in the air and of scientific 
and technical advances. * * * A brief reference to the Scientific and Technical 
Mission led by Sir Henry Tizard must be made here, because of its important 
immediate effect on Anglo-American supply relations. The Tizard Mission, 
which arrived in Washington at the end of September 1940, covered the whole field 
of weapons, munitions, equipment, and materials. Exchanges of relatively minor 
importance had been made before. * * * But the riches now brought by the 
Tizard Mission made anything that had gone before seem insignificant. They 
included not merely devices like the British power-driven turrets, which American 
observers had seen, but all the most secret British antiaircraft and antisubmarine 
devices and methods. The Mission brought over the radar devices that were 
winning the Battle of Britain and were to play a decisive part in the air war over 
Germany. Most important of all was the magnetron valve, which became the 
basis for the manufacture of ten-centimetre radar sets in the United States, and 
later, of the proximity fuse. On the American side, valuable information on 
radar and other matters was given in exchange. At the end of September the 
Sperry bombsight was released, and forty sights provided from stock. At the 
same time, the Tizard Mission was given full reports on American tests of 50- 
calibre aircraft guns. In return, the full data on tests of British lower caliber 
guns were despatched at once from London by flying boat, * * * 

? See testimony of Secretary of War Henry L. Stimson, hearings on the lend-lease bill, H. R. 1776, before 


the House Committee on Foreign Affairs, 77th Cong., 1st sess., pp. 85 ff. (January 16, 1941). 
§Pp. 190-191. 
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This description is similar to material to be found in Edward R. 
Stettinius’ story of the beginning of lend-lease, a somewhat comparable 
work, but without the advantage of hindsight.° 


A, The Lord Lothian note 


The story of the Rolls-Royce Merlin XX aircraft engine is a prime 
example of the course of these steps toward a combined production 
effort. The British need for ever more and better fighter and bomber 
planes was generally recognized as critical in the spring of 1940. They 
wanted access to the latest types of planes being developed in the 
United States and, in exchange for both technical information and 
the release of some of the machines being produced for our forces, 
agreed to give us full information on their performance in combat. 
One facet of this exchange was the decision to have Rolls-Royce 
Merlin engines manufactured in this country for incorporation into 
British Lancaster and Mosquito bombers and fighter-bombers being 
assembled in Canada. United States Air Force officials had become 
interested in the Merlin engine for possible incorporation into 
United States built and operated aircraft. The difficulty that had 
to be overcome before this plan could be put into operation was the 
concern of the British firms that had developed the engine over re- 
leasing the technical details to American manufacturers and licensing 
under the United States patents. After some delay, in June 1940, 
two of the engines and all designs and manufacturing data were deliv- 
ered to the United States Government for study with a view to pro- 
duction. Soon afterward, on September 2, 1940, the British 
Ambassador, Lord Lothian, delivered a note to the United States 
State Department, stating that His Majesty’s Government, with re- 
spect to the Rolls-Royce Merlin XX engine— 

* * * has licensed the Secretary of the Treasury on behalf of the United 
States Government, upon such future payments as it wishes and consents to make 
to His Majesty’s Government, to use the patents and designs and to manufac- 
ture for its own use such engine, either itself, through the Packard Motor Car Co. 
or through any other private manufacturer agreeable to both Governments; and 
(2) His Majesty’s Government will indemnify the United States Government 
against any and all claims asserted or sustained by anyone against the United 
States Government by reasons of the use of such patents, designs, and manufac- 
ture for its own use. 


The sample Rolls-Royce engines, and the plans and specifications, 
were turned over to the Packard Motor Car Co., which, subsequently, 
with the help of technical advice from British engineers, produced 
great quantities of the engines, in their original form and with later 
improvements, for installation in both British and United States 
aircraft in the United States, Canada, and England. ‘This was mutual 
defense in operation, and it took place just when President Roosevelt 
was announcing plans for the production here of the then unheard-of 
number of 50,000 planes a year.’® 

During the height of the fighting in World War II, a question arose 
as to the right of the United States to dispose of Rolls-Royce engines, 
or of aircraft fitted with them, to other countries and private users. 
The Lord Lothian note merely stated that the United States could use 
and manufacture engines “for its own use,”’ but the breadth of rights 

® Stettinius, Lend-Lease, Weapon for Victory, pp. 43-56 (1943). 


10 See Stettinius, op. cit. supra, note 9, at p. 12, and 17th Report to Congress on Lend-Lease Operations, 
p. 24 (1944). 








6 EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 


granted under that term was left undefined. The British had first 
raised this question upon the occurrence of two events in 1943. The 
first was the joint decision to have a second firm, Continental Motors, 
produce additional Rolls-Royce engines in the United States. At the 
same time, seventy P-—51 fighters, which carried Rolls-Royce Merlin 
engines, were assigned under authority of the Combined United States- 
United Kingdom Munitions Assignments Board for sale by the United 
States to Sweden. Both of these actions raised questions of great 
concern to the private British interests whose designs were involved. 
The appearance of a new producer, given all the valuable know-how 
and HiiapHinite, meant more potential postwar competition with the 
originating British concern. The sale to the neutral Swedes by the 
United States meant a direct reduction in ultimate market possibilities 
for the British. The latter sought some assurance of protection 
against further inroads without appropriate compensation, while the 

nited States officials and producers wanted protection against 
substantial postwar damage claims by the private British interests. 
The Lord Lothian note, which was very broad in its authorization for 
making and use by the United States Government, without termina- 
tion date, said nothing about disposals. The United States Air 
Force officials decided that the best way to solve the problem was 
to file a requisition to bring the Rolls-Royce engines under the Patent 
Interchange Agreement of 1942, which is described in detail hereafter, 
and the text of which is annexed as exhibit 1. This agreement, if made 
applicable to the Rolls-Royce engines, would have had the chief effect 
of bringing the transaction under the Lend-Lease Act, which would 
clearly have limited the duration of the royalty-free license to the war 
period. The most important other change in the arrangement would 
have been a clear authorization of postwar disposal of equipment 
made during the war. The necessary requisition, numbered PA-11, 
was duly prepared, but never was finally approved, since there was no 
agreement between the British and United States officials on the 

uestion whether the requisition was meant to terminate and supersede 
the advantages to each side provided by the Lord Lothian note, but 
which would not have existed under the Patent Interchange Agree- 
ment. 

When the fighting ended, the British again raised questions about 
prospective disposals of the engines that had been made in the United 
States. The United States Government had started its vast surplus 
property disposal program, and it was inevitable that Rolls-Royce 
engines would be among the items available for sale. The United 
States still wanted to have the engines covered by both the indemnity 
provided by the Patent Interchange Agreement and the broader au- 
thorization which the Lord Lothian note gave for later use. The 
British ultimately agreed to this dual covereg* on condition that the 
United States would notify the Rolls-Royce Co. whenever engines were 
delivered to anyone not in the United States Government. In this 
way, the company could offer to maintain the engines wherever they 
went. In accordance with this understanding, the State Department, 
in a note dated November 15, 1946, duly gave its first notice of such 
sales: of surplus engines to Canada and of P-—51 aircraft with Rolls- 
Royce engines to Sweden. 

The Lord Lothian note by its terms did not limit the production and 
use of the Merlin engine to the period of the war. It was never entirely 
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clear, therefore, whether United States production could have con- 
tinued under the license, although presumably upon reasonable pay- 
ment, efter the fighting ended. Since the installation of the Merlin 
engine in United States military aircraft ended with the close of World 
War II, and they were reportedly never incorporated in civil aircraft 
produced here, the problem of postwar commercial production under 
the Lord Lothian license did not arise. 


B. The Patent Interchange Agreement 


On August 24, 1942, the British and United States Governments 
signed an agreement concerning the interchange of patent rights, 
information, inventions, designs and processes, known generally as 
the Patent Interchange Agreement (P.I. A.)." The text appears as 
exhibit I hereto. Amendments were later negotiated and the amended 
agreement was signed on March 27, 1946.” 

The P. I. A. was concluded in response to a growing need of the joint 
war effort for some convenient means by which permission, in the form 
of licenses or otherwise, could be obtained for the use by each goy- 
ernment of patented inventions and unpatented secret technical 
knowledge in the possession of the other government or its nationals. 
It had become evident that negotiations by British officials, for 
example, directly with industry technicians in American firms would 
not prove sufficiently efficacious. The problems were twofold: 
(1) Industry representatives could not be sure that their own gov- 
ernment was prepared to reveal highly secret information to any 
foreign government, and they were naturally loath to communicate 
anything that might lead to their being accused of giving away 
military secrets to foreigners, and (2) the natural expectation by 
American and British inventors and producers of compensation for 
the use of patents or for the revelation of trade secrets was leading 
to difficulties involving foreign exchange which lend-lease was intended 
to solve in the field of supply generally. Governmental help was 
needed to deal with both of these problems. The Lord Lothian note 
had been intended to provide a solution for one product from one 
country to be made in the other, but even in its narrow sphere it was 

roving inadequate. Problems of compensation to inventors had to 
ye solved by means other than mere waiver, and additional difficulties 
were foreseen when postwar disposal of intact equipment had to. be 
considered seriously. 

The agreement of 1942, known generally as the P. I. A., established 
a procedure whereby each government would facilitate procurement 
for the other of the right to make and use inventions and designs and 
to use processes covered by patents or legally protected in other ways. 
The cost of such procurement from the nationals of each country 
was to be borne by that country. The agreement accorded the 
right at the war’s end to dispose of equipment made under this 
authority. Each government also undertook to gather and make 
available unpatented technical information needed by the other. 
The P. I. A. called for the establishment of a joint committee of 
representatives of the two governments. A very complete history 
of the operations of the joint committee appears in a report sub- 
mitted to the Secretary of State by Judge Harold M. Stephens, 
who performed notable service as American Chairman of the Joint 


il EB. A. 8. 268; 56 Stat. 1594 (1942). 
uT. I. A. 8. 1510; 60 Stat. 1566 (1956). 








8 EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 


British-American Patent Interchange Committee from December 7, 
1943, until the Committee disbanded in 1946. Judge Stephens’ 
report describes the provisions of the agreement and the general 
purposes of the Joint Committee created under it. Since it has 
never been published, the following summary of the purposes and 
rovisions of the agreement, taken from the report, is quoted at 
ength:” 


Each Government, insofar as it might lawfully do so, was obligated, when re- 
quested, to procure and make available to the other Government for use in war 
production, patent rights, information, inventions, designs or processes. Each 
Government was obligated to bear the cost of procurement of such patent rights 
and unpatented technical information from its own nationals (as nationals were 
defined in the Agreement). Patent rights so acquired were to be acquired and 
used for the purposes of, and until the termination of, the war only, unless other- 
wise expressly provided, except that contracts entered into (for the production, 
use, or disposition of articles) which could not be terminated without penalty 
could be completed, and all articles on hand at the termination of the war, or 
completed after the termination of the war in cases where the contracts could 
not be terminated without penalty, could be used and disposed of. Information, 
inventions, designs or processes not covered by patents or patent applications 
were to be acquired by each Government for the other upon such terms as would 
most expeditiously make them available for the purpose of the war, with provi- 
sion, to the extent practicable, for the limitation of the use thereof for the pur- 
poses of and until the termination of the war. When the information, invention, 
design or process was of a category for which the furnishing Government re- 
quested secrecy upon security grounds, the Government receiving the same was 
bound to such steps as it deemed practicable to ensure the appropriate degree of 
secrecy in manufacture and use. For the purposes of the Agreement, ‘“‘termina- 
tion of the war” meant the date when the Government of the United States and 
the Government of the United Kingdom had ceased to be jointly engaged in 
actual hostilities against a common enemy, or such other date as might be mutu- 
ally agreed upon, and was not to be dependent upon the date of the signing of a 
peace treaty. 

Acquisition of patent rights and unpatented technical information by the 
United States Government for the United Kingdom Government was to be 
effected in accordance with regular Lend-Lease procedure and financed with 
Lend-Lease funds. The acquisition by the United Kingdom Government for 
the United States Government was to be effected on the basis of written requests 
submitted by authorized departments or agencies of the latter to designated 
agencies of the former. Insofar as was found practicable in the circumstances of 
each case, adequate licenses or assignments and contract rights in respect of 
patents and unpatented technical information were to be acquired by each Goy- 
ernment, in accordance with the requests of the other, and transferred to the 
latter. When desirable, each Government was to sponsor necessary relation- 
ships and permit dealings between the owner of rights in patents and unpatented 
technical information and the ultimate user of the same. 

Subject to certain express conditions and limitations the United Kingdom Gov- 
ernment agreed and undertook to indemnify and save harmless the United States 
Government against claims asserted by corporations or subjects of the United 
Kingdom on account of the use and practice of patent rights, inventions, informa- 
tion, designs or processes in connection with the United States Government’s war 
production. The United States Government, however, agreed that it would, 
whenever in its judgment practicable, avail itself, in lieu of the indemnity from 
the United Kingdom Government, of any indemnity from a third party of which 
it had the benefit. The United Kingdom Government agreed that it would not 
look to the United States Government for any corresponding indemnity against 
claims asserted by nationals of the United States. 

All payments made by the United States Government and the United Kingdom 
Government, respectively, in carrying out the terms of the Agreement, were to be 
accounted for by the two Governments as aid extended and benefits received by 





13 Final Report to the Secretary of State by Judge Harold M. Stephens. American Chairman of the Joint 
British-American Patent Interchange Committee pp. 4-12 (September 10, 1946). The full text of the report 
is in the files of the Department of State. 
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the United States Government in accordance with the Lend-Lease Act and the 
British Master Lend-Lease Agreement. 

Each Government was to give to the other Government all possible information 
and other assistance required in connection with computing payments to be 
made to nationals of the other Government with respect to the use of their patent 
rights, information, inventions, designs or processes. License agreements, or 
other contractual obligations between nationals of the United States on the one 
hand and nationals of the United Kingdom on the other hand, existing on January 
1, 1942, and continuing in effect, or any claim for royalty arising thereunder, 
were not to be deemed to be within the scope of the Agreement. 

A joint committee of representatives of the United States Government and the 
United Kingdom Government was to be established for the purpose of dealin 
with problems arising in connection with operations under the Agreement and o 
making appropriate recommendations to proper authorities with respect thereto. ° 

Although the Patent Interchange Agreement was executed on August 24, 1942, it 

rovided that it should be deemed to have been in effect and operation as from 
Vestas 1, 1942. Each Government had the option of terminating the Agree- 
ment as from any date specified in a notice given by the Government exercising 
the option to the other Government, which date was to be not less than six months 
from the giving of the notice, and the provisions of the Agreement were to cease 
to be effective from the date so specified, but without prejudice to any liability 
which might then already have been incurred, or which might thereafter arise, 
pursuant to any obligations undertaken by either Government by virtue of the 
Agreement * * *. 

Article XIII of the Patent Interchange Agreement, as it was executed on August 
24, 1942, provided: 

“A joint committee of representatives of the Government of the United States 
of America and of the Government of the United Kingdom shall be established 
for the purpose of dealing with problems arising in connection with operations 
under this Agreement and of making appropriate recommendations to proper 
authorities with respect thereto.” 

This joint committee became known as the Joint-British-American Patent 
Interchange Committee, or the British-American Joint Patent Interchange 
Committee. It is sometimes hereafter referred to as the Joint Patent Interchange 
Committee or the Joint Committee. The American members originally repre- 
sented the Department of State, the War Department, the Navy De ment, 
and the Lend-Lease Administration (later known as the Foreign Economic 
Administration). Later, a representative of the Department of Justice was 
added to the American side. The Secretary of State appointed the American 
members. He directly named the first Department of State representative and 
appointed him American Chairman. As American members representing the 

ar, Navy, and Justice Departments and the Lend-Lease administration he 
appointed the persons nominated by the heads of those Departments and that 
agency. 

ria their separate meetings, the American members considered not only problems 
arising out of the operation of the Patent Interchange Agreement which would 
affect the United States Government only—making appropriate recommendations 
to the Secretary of State with respect thereto—but also those affecting both the 
United States and United Kingdom Governments. They dealt separately with 
the latter in order that they might, before a joint meeting, reach a conclusion 
with respect to the best interests of the United States Government. The Ameri- 
can members kept minutes of their separate meetings. 

In meeting jointly, the American and British members sought to solve joint 
problems in a manner which would be satisfactory to both sides. They kept 
minutes of their joint meetings, which recorded their conclusions, together with 
the reasons therefor, as to the course of action which they though their respective 
Governments should take. Each side recommended to its respective Government 
the action jointly agreed to, the American members making their recommenda- 
tions to the Secretary of State. * * * 


A brief description of the purposes and functions of the agreement 
is found on pages 35 and 36 of the Report to Congress on Lend-Lease 
Operations for the period ended April 30, 1943. The revised text and 
a summary of activities under it after the war ended are found on 
pages 2 and 33, respectively, of the 29th Report to Congress on 
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Lend-Lease Operations (1950).“ The following portion of page 2 
of this report briefly describes post-1945 activities under P. I. A.: 

The Department of State, as successor to the Office of Lend-Lease Administra- 
tion and the Foreign Economic Administration, is the agency that deals with the 
United Kingdom in carrying out the agreement. However, an Interdepart- 
mental Patent Interchange Committee has been established to assist in obtaining 
procurement information and other information for the British authorities, and 
to facilitate the consideration of claims of American nationals. This Com- 
mittee consists of representatives of the following Departments: Army, Navy, 
Justice, Air Force, and State. 

Although the claims of many American inventors have been settled by the 
United States, other claims are still under consideration, so that the total amount 
to be paid to claimants cannot yet be determined. Up to the present time, the 
claims of United Kingdom nationals against the United States which have been 
settled by the British authorities have been substantially larger in number and in 
total amount of money involved than claims of American nationals against the 
British Government requiring payment by the United States. 

Funds for meeting these obligations were to be taken out of lend-lease appro- 
priations. If any expenditures should become necessary after the normal 2 
years had expired for such appropriations to remain available, new congressional 
action would, of course, be necessary. The last such action appeared in the 
Third Deficiency Appropriation Act, 1949 (63 Stat. 740). 


The problems arising out of the indemnities contained in article VI 
of the revised P.1. A. were expected to be more complex, chiefly because 
of the difficulty of keeping appropriations available to meet contingent 
liabilities. Appropriated funds are normally available to meet obliga- 
tions of the Government for only 2 years after the fiscal year for which 
they are appropriated. If payments have to be made thereafter, spe- 
cial procedures must be followed, calling for action by the ( unipeiier 
General and often new appropriations by Congress as well."® Fortu- 
nately, this indemnity in the P.I. A. did not give rise to any very signifi- 
cant claims, and no new appropriations became necessary. 

The P.I.A. served a valuable purpose in the prosecution of the war 
effort. Its service cannot be fully measured in terms of concrete 
accomplishments, such as patent licenses granted, royalties paid to 
inventors, and so forth. Rather, it was the existence of agreed terms 
for arranging these matters and the availability of a forum where prob- 
lems could be freely discussed with appropriate representation of both 
governments that gave it value. The Committee did produce a stand- 
ard form of patent license to be used for interchange of patent rights 
and successfully negotiated the amendments to the agreement that 
were adopted in 1946. Among the major problems that the Joint 
Committee struggled with during its active existence were the condi- 
tions under which technical information would be obtained and re- 
leased by one government for the other. This is discussed at length 
hereafter under the heading ‘‘Release Conditions.”” The Committee 
also acted as the clearing agency for requisitions filed by each side for 
patent licenses to be obtained from the nationals of the other govern- 
ment. Judge Stephens’ report '® has summarized in the following 
words the diverse other problems presented to the Committee from 
time to time: 

Governmental procurement methods in respect to patent rights and unpatented 
technical information; possible infringement by the American Armed Forces in 
England of British-owned British patents; recordkeeping with respect to the 
interchange of patent rights and unpatented technical information; possible need 


i H. Doc, 436, 8ist Cong., 2d sess. (1950). 

18 63 Stat. 407 (1949); 31 U. 8. C. 712b (1952 ed.). Before 1949 it was more complex: see 18 Stat. 110 
(1874) as amended (1946 ed.); 31 U. 8. C. 713. 

i¢ See Final Report, note 13, supra, at pp. 62-63. 
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of United States requisitioning powers over pane rights and unpatented tech- 
nical information; relationship of section 7 of the Lend-Lease Act to the Patent 
Interchange Agreement; possible need of United States Treasury Department 
regulations to control the transfer of patent rights and unpatented technical 
information between United States citizens and British subjects; the question 
whether intergovernmental arrangements should be made for royalty-free disposal 
at the end of the war of articles embodying patented inventions supplied by one 
government to the other under lend-lease or reciprocal aid; secrecy orders covering 

atent applicants filed in the United States and in the United Kingdom; miscel- 
asses problems arising with respect to ee cases involving the interchange 
of patent rights or unpatented technical information. 

Phe American members of the Joint Committee on several occasions furnished 
information in respect to the Patent Interchange Agreement and operations there- 
under to the Secretary of State and other officers of the United States Government 
for submission to congressional committees and Members of Congress. The 
American members severally from time to time furnished requested information 
to interested private parties and Government officials or employees in respect to 
the Patent Interchange Agreement and its operation. As American Chairman, I, 
on a number of occasions, conferred with officers or employees of the Department 
of State in respect to the avoidance of conflicts between the Department’s policies 
and the operations under the Patent Interchange Agreement. 


From this description, it can be seen how useful was the existence of 
a continuing body that could deal with the special problems of the use 
of patents and technical information in wartime. Without the Com- 
mittee, these questions might have been referred back and forth, end- 
lessly, among the various Government offices in an effort to find some- 
one who could understand the issues and find a workable solution with- 
in a reasonable time. 

1. Unpatented information under the P. I, A.—As the foregoing sum- 
mary indicates, when duly issued patents were involved in a matter 
before the Joint Committee established under the P. I. A., it was 
contemplated that a customary patent license would be obtained from 
the owner, specifying the terms of payment, if any, and whatever 
limitations might be agreed upon. The legal relationships were rela- 
tively clear when patents existed, once the validity of the patent was 
accepted. Much more complexity, however, surrounded the use of 
unpatented technical information. 

The agreement itself stated that unpatented information was to be 
acquired— 
upon such terms as may most expeditiously make such information, inventions, 
designs, or processes available for purposes of the war, with provision, to the 
extent practicable, for the limitation of the use thereof for the purposes of and 
until the termination of the war. 

All kinds of problems were raised by these undertakings. For one 
thing, there has been far from general agreement as to how much 
protection the law in the United States gives to the originator of 
technical information which he did not or, perhaps, could not patent. 
This is a problem that has long plagued various Government officers 
whose responsibilities have required them to gather technical infor- 
mation from different sources, both governmental and private, with 
the aim of procuring the best possible equipment for the Armed 
Forces. Their difficulty was described in the hearings before the 
House Committee on Foreign Affairs on the mutual-security program, 
July 30, 1951,'’ during a discussion of a proposal to include in the law 
a provision making the possession by a Government agency of infor- 
mation respecting a device or a technique a good defense to a patent 
Poca ttre io Coes, om, De oa. ee 
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infringement suit by a holder of a patent covering the same device 
but issued after the Government had learned about it from sources 
other than the patentee. Such a defense, it was agreed, has always 
been good against a claim for the use of unpatented information 
communicated to the Government when some agency already had 
the same information in its files. 

Because of the vast amount of data on file, and the large number 
of widely scattered employees, each of whom knows only a part of 
what is available, the Government is very likely to receive what 
seems to be new information from more than one source. When the 
knowledge is put into use, the law, naturally, does not require the 
Government to pay a later informant for his services. The proposal 
to extend this defense to unpatented material, however, was opposed, 
because it was felt that the Government should be expected to obtain 

atent protection itself if it has developed an invention, and should 
a held to the same rules as private inventors if it fails to do so. The 
following excerpt from a memorandum presented to the committee 
by Casper W. Ooms, patent consultant to the Secretary of Defense, 
and Capt. George N. Robillard, patent counsel for the Navy, and 
printed on pages 1428-1429 of the hearings, explains the position of 
the opponents: 


With respect to the defense of using information in Government files, as against 
information submitted by another, the situation is quite different. It was agreed 
by all that this is a proper defense at law, and therefore, incorporating the 
language within the act was nothing more than a codification of the law. 

Ruvertheless; there was apprehension by a large cross-segment of industry, 
as well as lawyers. This apprehension appears to be founded on the fact that, 
by spelling out the defense in legislation, it might become much broader than 
intended. The bothersome question of what records could be relied upon again 
became a matter of discussion. For example, the 2,700,000 patents in the 
Patent Office are all Government records. Could the Government after adopting 
and using information submitted to it, escape liability by searching, after the 
fact, the patents to find something which proximated the information? Could 
the Government fit together records from various agencies and thus build up a 
defense? ‘These were the same type of questions which bothered the subcom- 
mittee of the Judiciary Committee when H. R. 3929 was before it, and that is 
why the committee amended the bill to provide that the records must have origi- 
nated from a single project of one agency or a common coordinated single project 
of several agencies. 

It was felt by many that, if the defense were written into the law, courts would 
be constrained to hold that any defense built up from Government records could 
be relied upon. If the provision is not written into the law, they feel that what 
the Government may introduce in the way of evidence remains within the discre- 
tion of the court, and the court would not be bound by any statutory definition. 

Because of this apprehension, it was agreed among the armed services and the 
Department of State that the defense should be stricken from the bill. All 
concluded that the defense would be available, and, therefore, there is no necessity 
for writing it into legislation. * * * 

The following brief citation of the law of trade secrets seems to justify the 
opinion that, if the United States has independently come into possession of the 
information asserted to be a trade secret by a third party, such third party has 
no claim against the United States. 

‘1. Anyone may use it who fairly by analysis and experiment discovers it.’’ 
(Witkop and Holmes Co. v. Boyce, 61 N. Y. Misc. 126, 112 N. Y. 8. 874). 

“9. * * * On the other hand, trade secrets are not given protection against 
all the world or persons who have not learned the secret by improper means or 
by virtue of a confidential relation; all that the owner of a trade secret is entitled 
to is protection from a breach of contract or confidence against one to whom he 
has confided the secret and those to whom such person may divulge it, and 
anyone who honestly and fairly comes into possession of the secret has the right. 
to use, disclose, or sell it without being subject to restraint by injunction (Am. 
Dirigold Corp. v. Dirigold Metals Corp., 125 F. 2d 446; Schavoir v. Am. Rebonded 
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Leather Co., 133 A. 582, 104 Conn. 472; Godfroy Mfg. Co. v. Lady Lennox Co., 
134 8.W. 140; McClary v. Hubbard, 122 A. 469, 97 Vt. 222). 

“3. In a recent case, the trade secret which equity will protect by injuaction 
was defined as a plan or process, tool, mechanism, or compound, known only to 
its owner and those of his employees to whom it was necessary to confide it. 
It was a property right, and differed from a patent in that, as soon as the secret 
was discovered either by an examination of the product or any other honest way, 
the discoverer had the full right to use it (Progress Laundry Co. v. Hamilton 
(Ky.), 270 S. W. 834; Victor Chemical Works v. Iliff, 299 Tl. 532, 132 N. E. 806).”’ 

In the field of military equipment, these proprietary problems 
have always been intensified because the Government is frequently 
kept informed by inventors and producers as they develop new secret 
devices and processes, and Government experts themselves are 
constantly working to improve equipment and techniques. As a 
consequence, the files of the armed services contain much unpatented 
information which private persons and firms consider their property, 
their trade secret. In wartime, the Government may conclude that 
the national defense requires this information to be given to another 
firm either in this country or abroad. What are the legal rights of 
the private parties involved, and how can these rights best be 
protected? 

Even when the P. I. A. was being drafted, it was recognized that 
the best results in a private-enterprise economy would arise from 
direct dealings between the private interests claiming ownership 
and those to whom the information was to be revealed. The agree- 
ment states (art. V) that— 
where desirable, each government will sponsor necessary relationships and 
permit dealings between the original grantor and the ultimate user. 

This ideal, however, was very difficult to follow during the pressures 
of war. One difficulty was that decisions as to whether certain 
equipment should be produced in the other country, and by whom, 
had to be preceded by full disclosure of the nature of the equipment 
and how it could be made. This information had then to be discussed 
with producing firms that might undertake the work. By then, the 
secret was out, and the problem of compensation and protection 
against commercial competition was greatly increased. This difficulty 
is not essentially different from the dilemma of a private firm trying 
to make a deal with another firm for the use of secret processes. 

The conditions under which know-how would be released in the 
interest of the joint war effort came to be known as “release con- 
ditions” in the deliberations of the Joint: Patent Interchange Com- 
mittee. The prolonged debates on the subject show how difficult it 
has been to solve the problem. It was to reappear when the rearma- 
ment program under the North Atlantic Treaty was begun in 1949-50. 

2. Release conditions.—Very early in the history of the Patent 
Interchange Agreement the British members of the Joint Committee 
presented a proposal] for conditions under which unpatented technical 
information about the production of war supplies needed by each 
country would be released to the other. These came to be known 
as release conditions, and the minutes show that no single subject 
proved as insoluble as this for the Committee. 

The British explained that they were prepared to turn over to the 
United States any information respecting production that would help 
in the war effort. Information, however, of a type that could be 
classified under the heading “trade secret,” once released by the 
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originator, could never be recaptured from those who received it. 
This might mean that the originator would in due course have com- 
mercial competitors making the same product without having to pay 
compensation. They were referring, it must be emphasized, only to 
unpatentable know-how; for ance subject to patent, the protection 
of the regular patent laws would have to suffice. 

The British gave examples of the problem from time to time. One 
instance cited by them in correspondence with United States Com- 
mittee representatives was the Rolls-Royce Merlin aircraft engine, 
already discussed as the subject of the Lord Lothian note. Packard 
Motors had been producing the engines in the United States, having 
had the help of British technicians to get under way. In the fall of 
1943 the British Air Command and the USAAF decided that it would 
help the war effort if Continental Motors also produced the same type 
of engine. At the urging of the two air commands, Packard experts 
instructed Continental in the techniques of producing the engines, and 
production got under way without any delay due to arguments over 
restrictive undertakings to be made by the new producer. 

Soon thereafter, Continental was shown the terms under which the 
British had wanted to restrict the release of the information. These 
terms were the proposed standard “release conditions” and included, 
inter alia, the following undertaking, which is based on an early 
version in the files of the Committee and forming appendix 9 to Judge 
Stephens’ report: 

In passing the subject matter of this release to any person or firm, it shall be 
stipulated that no rights are conferred to manufacture or use such subject matter 
except as may be expressly authorized by the Government of the United States 
(Government of the United Kingdom). Also the Government of the United 
States (Government of the United Kingdom) will not communicate the subject 
matter of the release to any person or firm without first obtaining a written under- 
taking to the effect (a) that all drawings, prints, designs, specifications, and 
samples issued to such person or firm and all reproductions thereof will upon 
request either be returned to the Government of the United States (Government 
of the United Kingdom) or will be destroyed under the control of the Govern- 
ment; (b) that such drawings, etc., will not be shown to any unauthorized person; 
(c) that the recipient will not manufacture or cause to be manufactured any prod- 
ucts incorporating information of the subject matter of the release other than 
those contracted for or otherwise expressly authorized by the Government 
of the United States (Government of the United Kingdom) unless such informa- 
tion is or may become bona fide available to the recipient from a source other 
than the release or past or-future releases ancillary thereto. 


The British pointed out that Continental was receiving ‘‘informa- 
tion of important commercial value,’’ which it could not have ob- 
tained for commercial purposes without payment. They argued that 
the exigencies of the war effort should not cause unnecessary loss and 
hardship to any private parties in the postwar period. In forwarding 
these arguments, the British were stating the identical views ex- 
pressed by many American producers when they have been asked by 
the Government to reveal their secret processes to firms in other 
countries in connection with a defense effort. There has been ample 
agreement on the problem, but little consensus on the remedy. 

In the case of Continental Motors, the response to the proposal of 
“release conditions” was firmly negative. The American members 
of the Joint Committee expected this response generally and argued 
energetically for over 3 years against adoption of the proposal. 
The argument of the Committee members echoed the reactions of 
practically all representatives of companies and trade associations 
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consulted on the subject who could picture themselves on the re- 
ceiving end of information. For example, as a result of a meeting 
held under military auspices on July 21, 1943, the Manufacturers’ 
Aircraft Association expressed the view that if its members gave out 
information, they preferred— 


to deal directly with our Government and look to the United States for any 
protection or reimbursement for use of such rights. 


They added that— 


any continuing arrangement for postwar use should contemplate the negotiation 
of a private contract between the interested individuals following a businesslike 
evaluation of the private rights involved. 

Hovering over the continued disagreement between the British 
and American negotiators was the cloud of confusion caused by 
British incomprehension of the ramifications of our antitrust laws, 
The reaction of some of the American firms to the proposed conditions 
reflected this difference in attitude toward monopoly. The Automo- 
tive Council for War Production, in September 1943, said that the 
release conditions seemed calculated ‘‘to create private monopolies of 
unpatentable material by the device of disclosure under the conditions 
proposed.”” They argued that the restramts on the company receiving 
the secret information would mean that this company could not 
exploit the product, while a competitor not bound by the conditions 
and learning the technique independently could go ahead. Thus, 
they alleged, ‘‘monopoly by disclosure” would serve to restrain only 
the recipients of the disclosure. Representatives of the United States 
Justice Department constantly called attention to the possibility of 
violation of the antitrust laws if the conditions were enforced. 

This debate brought out the feeling that it is very difficult to keep 
a secret very long, anyway, since technicians everywhere tend to 
approach a goal at about the same speed. Many of the experts pointed 
out the great difficulty of defining the claims in patent litigation and in 
knowing where the original disclosure left off and improvements by 
the recipient of the information started. One industry representative 
expressed the fear that the release conditions might block off “an 
entire segment of each company’s research program” because of fear 
that it was using the original information without express permission 
of the originator. 

The files of the Committee and of the American members reveal 
only one industry representative who seemed unconcerned about the 
release conditions. One of the chemical firms stated that its opera- 
tions were so diversified that it felt that it could just drop a line of 
research and production if it seemed to be transgressing one of the 
conditions. Most producers, however, are more limited in the range 
of their products, and could not ignore any part of the process with- 
out risking trouble. 

The United States armed services reported that the proposed re- 
lease conditions were duly accepted by a few American firms that 
received information from British sources. Many of them, bow- 
ever, refused outright, and in many more cases the issue never arose 
because the information was transmitted without any concern over 
postwar competition. The British representatives, through whom 
secret information originated by American firms was transmitted to 
producers in England, assured the Committee that agreements, along 
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the lines of the proposed release conditions, were exacted in all cases 
to “oa the originators of the ideas against postwar commercial use 
without proper compensation."® The American officials, of course, 
never asked for the kind of release conditions being sought by their 
British counterparts. Considering the amount of discussion the sub- 
ject evoked in the regular meetings of the Joint Committee and in 
— meetings convened to deal with the conditions, and the failure 
throughout the war to agree on a course of action, it is remarkable 
that so much vital information flowed unimpeded between the two 
countries. ‘The answer lay in the reluctance of anyone in either coun- 
try to let concern over private rights in technical knowledge slow up 
the progress of the war effort. Whether the absence of agreement 
restricting postwar use of this know-how has done any significant 
harm to the commercial interests of firms in either country could not 
be ascertained without intensive investigation of what has happened 
since the fighting ended. 


C. Oil refineries for Russia 


During the critical days in World War II when the Soviet troops 
were allied with us in trying to defeat the Nazi attacks, the U.S. S. R. 
asked us to provide the equipment, technical information, and en- 

ineers needed for the effective production in the Soviet Union of the 

est gasoline for planes, tanks, trucks, and other vehicles. We agreed 
to do this, under the Lend-Lease Act and procedures. The project, 
as finally approved, involved the erection of four complete, modern 
refineries in the Soviet Union. Eight American companies partici- 
pated, providing either equipment or technical advice, or both. Most 
of them made trained technicians available to go to the Soviet Union 
and supervise the erection and early operation of the plants. So 
fully did these American engineers cooperate with the Soviet officials 
in constructing and placing in operation the new refineries that one 
of them, at least, convinced the United States courts that he had 
become a bona fide resident of the U. S. S. R. for income-tax purposes 
during his 2 years in the Soviet Union.” 

Each participating company entered into a contract with the United 
States through the Procurement Division of the Treasury Depart- 
ment, the agency that handled the acquisition of most industrial equip- 
ment under the lend-lease program. The Procurement Division itself 
operated through a management firm that acted as the Government’s 
agent in finding the suppliers and making the engineering and other 
technical arrangements. The most critical problem, aside from the 
difficulties of supply inherent in wartime atmosphere, was the workin 
out of the terms under which patented processes and the confidentia 
know-how that had to supplement the published information would 
be made available. 

The companies did not have any kind of patent protection in the 
Soviet Union. Once the refineries were constructed and placed 
in operation there, the American patent holders would have no legal 
basis for claiming compensation and no means of collecting from the 
Soviet Government. Accordingly, they sought royalties from the 
United States Government at rates consistent with their charges for 
the use of their patented process in this country. 

18 Documents in the files of the Department of State. See also Bendix Aviation Corp. v. Smiths America 


., 248 F. 2d 621 (D. C. 1957). 
” Fuller v. Hofferbert, 204 F. 2d 592 (6th Cir. 1953). 
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The only source of Government funds were the appropriations 
for lend-lease goods and services. These were provided by Congress 
to enable our allies to help defeat the common enemy. It was a 
measure to win the war. Everyone assumed that the oil refineries 
being furnished to increase the Soviet fuel supplies would be in produc- 
tion for many years after the fighting ended, but payment for this 
postwar use of the refineries could not be made out of lend-lease funds 
appropriated only for wartime purposes. A very similar problem 
had been met by the Joint British-American Patent Interchange 
Committee when United States owners of British patents had been 
asked to give royalty-free licenses for wartime production in England 
of material covered by their patents. These licenses were very readily 
granted, but, as we have seen, many of the owners wanted an assurance 
of just compensation for any commercial sales that might take place 
when the fighting ended. This difficulty was resolved with a 
compromise by which the form of license that the owners were asked 
to execute referred to that provision of the P. I. A. which limited use of 
the patents “for the purpose of, and until the termination of, the war,” 
but at the same time permitted disposal after the war of whatever 
had been produced under the license. ‘This arrangement is described 
in the Stephens’ Report,” from which the following excerpts are taken: 


With a view to facilitating the procuring and making available without cost 
by one Government to the other, of patent rights, the Joint Committee 
that a standard form of license should be adopted for use by both Govern- 
ments. 

Another difficulty encountered in drafting a standard form was in respect of 
 aapany rights to cover the postwar use and disposition of articles manufactured 

y or for one of the Governments during the war. The United Kingdom Govern- 
ment had power to compel its nationals to grant patent licenses to the United 
States Government, including postwar use and disposition rights. The United 
States Government did not possess such power. rly in the operation of the 
Patent Interchange Agreement, the War and Navy Departments learned that, 
while many American patent owners were willing to grant to the United Kingdom 
Government royalty-free patent licenses for war purposes during the war, they 
took the position that, if there was to be postwar disposal by the United Kingdom 
Government of the articles manufactured which would interfere with their com- 
mercial position, they should be remunerated. Nevertheless, the patent owners 
did not wish to exact compensation on the mere possibility of such commercial 
disposition occurring. It was believed that in such cases special provision would 
have to be made in the patent licenses permitting postwar disposal on a fixed 
royalty basis, although this would involve an accounting difficulty for the United 
Kingdom Government. 

After having failed to reach an agreement with respect to the long form of 
license, the British and American members of the Joint Committee finally agreed 
upon a short form. This was recommended by the American and British members 
of their respective Governments. They adopted it, and it was thereafter used 
by the two Governments in transferring patent rights pursuant to the terms of 
the Patent Interchange Agreement. The short form of license ran directly from 
the patent owner to the requisitioning Government. Because of variance be- 
tween the laws of the United States and those of the United Kingdom, the license 
executed by a British licensor was slightly different in wording from that executed 
by an American licensor. * * * 


It was not possible, however, to adopt the same kind of licensing 
procedure for the U. S. S. R. oil refineries. There were too many 
differences between the Communist and capitalist ways of doing busi- 
ness and enforcing contractual rights. 

The companies affected by the U. S. S. R. oil-refinery program 
realizéd that anything less than a commitment by the United States 


2% See Final Report, note 13, supra, at pp, 28-43, 
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to pay royalties for the full period of useful life of the refineries, and 
even after, if other refineries were built to use the same processes, 
would leave them in danger of having no effective recourse for collect- 
ing their royalties. One of the problems that worried them about 
this risk was their commitment to licensees in the United States and 
other places not to charge lower rates of royalties to other users. 
Because of the urgent need, in the interest of the war effort, to get 
the program moving, a compromise was agreed upon. The United 
States Government contracted to pay each company a royalty in a 
lump sum at standard rates for a period of 18 months from the date 
when each of the refineries commenced operations. The Government 
also was given an option to continue licensed use thereafter, at the 
same rates, while hostilities continued. The license would terminate 
when the United States gave appropriate notice. 

As it developed, the fighting in Europe ended before any of the 
refineries started production, the first having commenced on August 
10, 1945. Some of the refinery equipment, in fact, was still stored in 
warehouses in the United States in the summer of 1947, shipment 
having been delayed by a difference of view between Congress and 
the executive branch over the propriety of continuing any deliveries 
of material in the lend-lease pipeline. ‘The issues are described in the 
hearings before the Senate and House Appropriations Committees on 
the supplemental appropriation bill for 1948 7* and in the following 
excerpt from the 24th Report to Congress on Lend-Lease Operations: ” 


Deliveries under the various pipeline agreements were suspended after Decem- 
ber 31, 1946, as a result of the ruling of the Comptroller General, based on the 
action of the Congress in passing the Third Deficiency Appropriation Act, 1946, 
spemeved July 23, 1946 * * * Under this act, the sum appropriated therein for 
the expenses of the Agriculture and Treasury Departments in completing pipeline 
deliveries were not to be used for any expense incident to the shipping abroad 
of any commodities after December 31, 1946. In an effort to carry out the agree- 
ments made with the various foreign governments pursuant to the authority of 
section 3 (c) of the Lend-Lease Act, the various governments were asked to deposit 
sufficient funds to pay the cost of the expenses for which the appropriated funds 
were not to be used. The sum of $873,211.98 was deposited pursuant to this 
request, and held in a special deposit account in the Treasury Department. The 
Comptroller General valed. however, that these funds could not be used for this 
aoe unless the Congress indicated that such use would not violate the intent 
of the Third Deficiency Appropriation Act, 1946. 

Following the ruling of the Ceteelier General, officials of the Department of 
State appeared before the Appropriations Committees of the House and Senate 
to ask for a clarification of the intention of the Third Deficiency Appropriation 
Act, 1946. After extensive hearings, and following the submission of proposed 
legislation in a message from the President dated June 5, 1947, there was included 
in the Supplemental Appropriation Act, 1948, a provision appropriating $500,000 
for liquidation expenses of the Treasury Department, including the completion of 
pipeline deliveries for Australia, Belgium, China, France, Saudi Arabia, Guate- 
mala, Brazil, Peru, the United Kingdom, and the Netherlands. The omission 
of the Soviet Union from this list means that the pipeline material in storage and 
on order for delivery to the U. 8. 8. R. under the agreement of October 15, 1945, 
cannot be transferred. As a result, the material will be disposed of under the 
Surplus Property Act, and, subject to applicable laws, will be available to any 
purchaser and for any other programs of the United States Government. * * * 


21 Hearings before the Subcommittee on the Supplemental Appropriations Bill for 1948 of the House Com- 
mittee on wy sister 80th Cong., Ist sess., pp. 750-910; hearings on European interim aid and Gov- 
ernment relief in oecupied areas, before the Senate Committee on Appropriations, 80th Cong., Ist sess., 
PP. 796-885 (1947). 
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Delivery of the remnant of the equipment for the Soviet Union, 
including the refinery parts, was finally prevented when authority 
was withheld in the Supplemental Appropriations Act, 1948.8 

Nevertheless, in due course, the refineries all went into production, 
and the Soviet officials notified the United States of the start of opera- 
tions. Just 18 months after receiving notice that production had 
begun, the United States Government, since the war was over, duly 
notified the companies here that the license arrangement was ter- 
minated. This notification was given in March 1947 for some of the 
plants, and at later dates for the remainder. 

When in this way the licenses to the United States Government were 
terminated, the companies would normally, of course, have insisted 
on a license and royalty agreement with the actual users, the U.S. 8. R. 
Because of the difficulties inherent in reaching agreement with Soviet 
officials in a cold-war atmosphere, the companies first tried to con- 
vince the United States Government officials to approve payment of 
royalties by the United States, which could then negotiate for reim- 
bursement from the Russians. The companies cited section 7 of the 
Lend-Lease Act™ as authority for their argument that payment of 
royalties out of lend-lease funds was legal. Section 7 reads as follows: 

The Secretary of War, the Secretary of the Navy, and the head of the depart- 
ment or agency shall in all contracts or agreements for the disposition of any 
defense article or defense information fully protect the rights of all citizens of the 
United States who have patent rights in and to any such article or information 
which is hereby authorized to be disposed of, and the payments collected for 
royalties on such patents shall be paid to the owner and holders of such patents. 

The Government maintained, however, that its obligations under 
section 7 were fully discharged when it obtained from the Soviet 
Union the pledge contained in article IV of the Master Lend-Lease 
Agreement of June 11, 1942: * 

If, as a result of the transfer to the Government of the Union of Soviet Socialist 
Republics of any defense article or defense information, it becomes necessary for 
the Government to take any action or make any payment in order fully to protect 
any of the rights of a citizen of the United States of America who has patent rights 
in and to any such defense article or information, the Government of the Union 
of Soviet Socialist Republics will take such action or make such payment when 
requested to do so by the President of the United States of America. 


It was the United States Government’s position that the companies 
should press the Russians to pay them in accordance with the promise 
contained in the quoted article. The companies were not willing to 
accept this approach, and three of them took their claims to court. 
Houdry Process Corp. based its position partly on the provisions of 
section 7 and the master agreement, but chiefly on a clause in its con- 
tract with the United States that appeared to call for continued pay- 
ments unless the Soviet Government met the claims. Because of the 
strength of the argument based on the special contract terms, the 
Department of Justice, with the concurrence of the lend-lease officials 
in the State Department, agreed to settle the case with a compromise 
payment. Houdry for its part agreed to press the claim against the 
U.S. S. R. and to pay to the United States all it received from the 
Russians up to the amount of the settlement. 


2 Public Law 271, 80th Cong., approved July 30, 1947; 61 Stat. 610, 613 (1947). 
% 55 Stat. 33 (1941); 22 U. 8. C. 416 (1946). 
3% FE. A. 8. 253; 56 Stat. 1500 (1942). 
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Stratford Corp., one of those bringing suit, had a different contract 
with the United States and was obliged to rely exclusively on the act 
and the agreement. Its argument did not persuade the Court of 
Claims, and the judgment sustained the United States Government’s 
position.” The third suit, by Petrolite Corp., is still pending before 
the Court of Claims. 

During the early discussions with the companies, the negotiations 
between the United States and Soviet Governments for the final 
settlement of overall lend-lease accounts and claims had started, but 
little progress was being made toward agreement on any of the issues. 
The United States negotiators included the private royalty claims on 
the agenda, in effect representing United States citizens with a just 
claim against a foreign country.”” The United States Government 
disclaimed any liability’ to pay the companies itself, but argued that 
under the terms of article IV of the master agreement the Soviet 
Union was bound to pay for continued use of the patented processes. 
Because of the absence of any legally enforcible patent rights under 
Soviet law, the argument had to be based on the terms of the agree- 
ment plus the essential justice of the claims. 

One difficulty involved in trying to obtain an agreement by the 
Russians to compensate the private companies as part of the lend-lease 
settlement was the relatively smal! amount involved—a few hundred 
thousand dollars—in relation to the $11 billion of lend-lease aid with 
which the overall negotiation wus concerned. The Soviet Government 
was not, of course, being asked to pay for any of the lend-lease articles 
or services that had been consumed during the fighting days. The 
estimated value of what was left over and was of peacetime use was 
the starting point for the negotiations, but even this amounted to 
$2 billion, about a thousand times as much as all the companies’ 
claims together.“ The amounts, however, were important to the 
private interests involved, and the claims were advanced seriously and 
persistently by the American side. 

Another complication in dealing with the Russians on this question 
was their claim that the United States Government had failed to 
carry out its promise to deliver lend-lease goods, including some oil 
refinery equipment, that were ‘in the pipeline’ on the way to the 
Soviet Union on V-J Day. This commitment was found in the 
agreement signed on October 15, 1945, in which the United States 
undertook 
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to transfer to the Government of the Union of Soviet Socialist Republics * * * 
those articles * * * that were in inventory or procurement in the United 
States * * * but were not transferred prior to the date of signature of this 
agreement.”* 

In 1947, as mentioned above, Congress refused to allow any further 
shipments to the U. S. S. R. under this agreement, and some of the 
parts for the refineries were stranded here along with several million 
dollars’ worth of other equipment.” 

With surprising promptness, however, the Soviet representatives 
agreed to negotiate with the companies in Washington. The discus- 
sions moved slowly, but, prodded by the State Department at strategic 

% Stratford Development Corp. v. United States, 93 F. Supp. 610 (Ct. Cl. 1950). 
2 Thirty-second Report to Congress on Lend-Lease Operations, p. 7 (1951). 
* Thirty-third Report to Congress on Lend-Lease Operations, p. 16 (1952). 


#® Twenty-first Report to Congress on Lend-Lease Operations, p. 48 (1946). 
30 Twenty-fourth Report to Congress on Lend-Lease Operations, pp. 11-12 (1947) 
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intervals, within 5 years the U. S, S. R. had agreed to pay various 
amounts, aggregating $2,037,598.01, to 5 of the companies, Tistneassl 
Oil Products Co., Stratford Corp., International Catalytic Oil Proc- 
esses Corp., Max B. Miller & Co., and Petrolite Corp. Houdry, 
which had already been paid by the United States Cauamiiint. 
started negotiations but did not press them to completion. Petrolite 
accepted payment from the Russians, but still pressed its demands 
against the United States for the difference between its total claims 
and what the Russians paid. Texaco Development Corp. negotiated 
with the Russians, but refused to accept a compromise amount less 
than its standard royalty rate throughout the world, and therefore 
has received no compensation for the postwar use, after the first 18 
months, of its processes in the Soviet Union. 

The Soviet oil-refinery program was highly significant in the 
development of relations between the United States Government and 
private industry whenever technical information and patents were 
found necessary for a mutual-defense program. For a while it looked 
to the companies involved as though their Government during the 
war had cajoled them in the name of patriotism to reveal their most 
valued secrets to a foreign power and was then not prepared to protect 
them against a substantial loss due to their inability to enforce 
legitimate claims for royalties for continued use after the war. Such 
an attitude could have hampered relations between Government and 
industry in future emergencies lacking such a clear-cut need for 
collaboration as existed during the critical days before the downfall 
of the Nazis. It was consequently of greatest importance to the 
Government to help the companies in their negotiations with the 
Russians and to demonstrate a sincere concern for the private property 
rights involved. There is reason to believe that the companies 
recognized this concern and that the relationship may well have 
produced a considerable feeling of confidence that the United States 
Government would not ignore the interests of citizens who made 
significant contributions to international cooperation with their 
technical knowledge and skill. 


D. World War IT settlements 

Unlike the British problems in 1941 and early 1942, the same wide- 
spread shortage of hard currency among our other allies in World 
War II did not present much difficulty in meeting the claims of 
United States citizens whose foreign patents were infringed by use 
in furtherance of the joint war effort. Although a number of Ameri- 
cans held patents on war material issued in France and other countries 
on the European Continent, as well as in England, there was little 
production in those countries for the Allied war effort. A much 
more common problem was the claim by a national of one of the 
European countries for infringement of his American patent in con- 
nection with war production in the United States. There was a 
natural reluctance on the part of our armed services to pay cash to 
meet these claims by citizens of countries that had been on the 
receiving end of millions of dollars of lend-lease materials during the 
period of the joint war effort. 

As a settial solution to this problem, there was followed the prece- 
dent established in the Patent Interchange Agreement with the 
British, namely, agreement by the other Government to pay, as a 
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part of the lend-lease and reverse lend-lease accounts, patent royalty 
claims of its own nationals against the United States Government 
arising out of war production. A typical clause is found in article 6 
(c) of the agreement of May 28, 1946, between France and the United 
States regarding settlement of lend-lease, reciprocal aid, surplus war 
property, and claims: *! 

As part of the general settlement, the French Government has agreed to 
process and pay all unpaid claims of French residents against the United States 
Government arising out of the use or infringement in war production of patent 
rights held by them * * *. 

Similar undertakings are found in the war-accounts settlement agree- 
ments with the Netherlands,* Yugoslavia,* Norway,™ and Belgium.” 

Through these provisions, the mutual-aid aspect of the use of patents 
for the war effort was given concrete effect. They were based on recog- 
nition of the value to each of the Allies of war production in the 
United States. At the same time, the principle of just compensation 
for the use of patented inventions was maintained intact. The agree- 
ments, of course, called for collaboration between each of the Govern- 
ments to determine (1) whether the patent in question was valid; (2) 
whether it had been infringed; (3) the extent of use; and (4) the amount 
that should be paid to the claimant. Most of the claims would, natu- 
rally, deal with the infringement of United States patents by production 
in the United States, but it was also possible for the United States Gov- 
ernment during wartime activities to produce or use an article, for 
example, in France or a third country where a French resident held 
the patent. The agreement would also cover such a claim, and com- 
plex questions of the conflict of laws might arise in deciding whether 
the rights of the claimant should be governed by the law of the United 
States or of another country. These problems tended to loom larger 
in prospect, while the agreements were being drafted or when a device 
originated by persons in other countries were put to use here, than in 
retrospect, when it had become clear that only a very small number of 
claims were going to arise and were going to be hard to settle amicably. 


E. Summary of World War II experience 

One of the most significant results of the experience with patents 
and technical information during World War II was the realization 
that the monopoly granted by a patent is not at all likely to impede 

roduction for war purposes. This is just as true when the patent 

older is an alien as when he is a citizen. Payment of royalties to 

foreigners, likewise, does not present much difficulty in administering 
a wartime economy, and payment on a reciprocal-aid—tlend-lease 
and reverse lend-lease—hbasis is feasible and of minor financial sig- 
nificance. 

On the other hand, the dissemination of technical information 
presents some problems that are very difficult to solve satisfactorily. 
While private owners of know-how needed by allies are ready to 
cooperate in the transmission of the information, they have frequently 
felt the need for more protection of their long-term commercial 
interests than they have received. This problem has proved more 


41 T, I. A. 8. 1928; 61 Stat. (4) 4175 (1947). 
2 TT. A. 8. 1750; 61 Stat. 3924 (1947). 
3 T. I. A. 8. 1779; 62 Stat, 2133 (1943). 
4 T.T. A. 8. 1716; 62 Stat. 1848 (1943). 
% T. 1. A. 8. 2064; 62 Stat. 3984 (1948). 
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difficult for the United States Government and for United States 
firms than for those of other countries where the specter of monopoly 
and comparable trade restrictions is not considered as evil as it is 
here. Whether the various fears of those supplying and receiving 
technical information have been justified depends on an analysis of 
the postwar experience of a number of firms who were actually in- 
volved in these problems. The outcome of such a study should also 
show whether there is anything the Government could or should do 
(a) to expedite the transmission of needed information, (5) to assure 
fair compensation and adequate protection to those who supply it, 
and (c) to protect the economy from the imposition of unwarranted 
restrictions on commerce under the guise of necessary contributions 
‘to the war effort. 


III. Post-Wor.ip War II DeveLopmMEeNts 


A, Military assistance after World War II 


When the mutual defense assistance program was enacted in 1949 
as the means by which the United States contributed to the military 
strengthening of its allies in the North Atlantic Treaty, some of the 
same problems concerning patents and technical information as arose 
under lend-lease again appeared. It was recognized, even while the 
legislation was in the drafting stage, that it would become necessary, 
as it had been during World War II, to exchange technical informa- 
tion and to license patents among the allies in order to provide for 
the production of military equipment and supplies in whatever 
places effective logistical planning might require. Accordingly, 
the Senate and House committees emphasized that the services 
which the President was authorized to provide to_recipient countries 
under section 401 of the Mutual Defense Assistance Act of 1949 * 
included help in connection with the acquisition of know-how and 
the right to use patented inventions. The following sentence is from 
the report of the Senate Foreign Relations Committee on this 
legislation : * 

A very important form of assistance that is authorized under this act is the 
procurement of licenses or the granting of indemnification in connection with the 
use of patented articles or processes of other technical information and know-how 
used by nations receiving assistance under this act. 

This reflects the expectation of those responsible for administering 
the contemplated program that payment in dollars for licenses to use 
patents held in foreign countries by United States citizens would 
prove to be a significant element in the cost of rearmament of the 
North Atlantic allies. Under the P. J. A., the operating officials had 
found that the cost of such licenses was actually a much more minor 
matter than they had anticipated, chiefly because of the willingness of 
sO many patent owners to agree to royalty-free use in the interest of 
the joint war effort. 

The same experience was met under the new mutual defense 
assistance program (MDAP); the procurement of patent licenses, 
without stirring up currency-exchange questions, has seemed rela- 
tively easy. As is often the case, of course, the mere existence of 

% 63 Stat. 716 (1949); 22 U. S. C. 1572 (Supp. 1950). 


7 8. Rept. No. 1068 on H. R. 5895 and 8S. 2388, 8ist Cong., Ist sess. (1949), U. 8. Congressional Service, 
p. 2029 (1949). 





RR RIE EES OF RTE AI IN ie MT 


24 EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 


legislative power to take action in case of need may have enabled 
everyone more readily to find satisfactory solutions to what would 
seem a very difficult problem under other circumstances. 

The need for the communication of unpatented technical informa- 
tion under the MDAP was more complex. Some problems were very 
similar to those met in the lend-lease program, such as compensation 
for the use of the information for nondefense purposes, and certain 
wholly novel problems appeared, chiefly connected with the extensive 
program of procurement by the United States in the participating 
countries. 

As in the wartime situation, it was important for our allies in the 
North Atlantic Treaty to be able to produce as much of the military 
equipment for themselves as asia: This would eliminate their 
dependence on outside sources for the equipment and the money to 
pay for it. Early in the program, the United States adopted a policy 
of additional military produc tion (AMP), now known as offshore 
procurement (OSP), which provided a means of promoting produc- 
tion in the NATO countries without burdening their budgets beyond 
their capacity, even in terms of their own currencies. 

The essence of OSP has been production in each of the other NATO 
countries of military equipment needed by all of the allies. The 
United States Government has made contracts in the other countries 
for the procurement of this equipment. On completion, it is trans- 
ferred to the various participating countries under the authority of 
our military-assistance legislation, and, in a few cases, some of it is 
kept for the use of our own forces, usually those stationed abroad. 

Since standardization of equipment was one of the chief purposes 
of this program, it became necessary for producers in the various 
countries not only to be authorized to produce by licensing under 
applicable patents, but also to be instructed in the tec hniques of 
producing the particular equipment efficiently and effectively. This 
frequently meant the transmittal of specialize d know-how from Amer- 
ican firms to the new producers abroad. This immediately raised 
the same problems as were met when the oil companies were asked to 
instruct the Russians in the construction and operation of refineries 
embodying processes that were both patented and, as to certain 
aspects, well-protected trade secrets. 

United States procurement officers charged with the making of 
contracts for OSP have encountered one of their greatest difficulties 
in trying to use our standard contracting procedures i in foreign coun- 
tries. ‘These procedures have included the standard patent-royalty 
clauses used in procurement in this country and based on United 
States laws. Naturally, these same procedures seldom operate 
effectively in countries where the basic legal assumptions are different. 
How these conflicts have affected the program and have been recon- 
ciled would provide material for an interesting further study, based 
on investigation made in Europe, where the operations have been 
going on for over 5 years. It has not been possible to include it in 
the scope of this report. 

% While this program is described in many of the reports to Congress, special reference is made to the 
First Semiannual Report to Congress on the Mutual Defense Assistance Program (1950), pp. 41-44; Build- 


a Mutual Defense (Department of State Publication 4473) pp. 74-77 (1952); Report to Congress on the 
utual Security Program for the 6 Months ended December 31, 1955, p. 6 (1956). 
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The Mutual Security Act 


In the early stages of drafting the military-assistance legislation, 
the operating officials were troubled by a problem that had occasion- 
ally arisen in lend-lease programs and was foreseen as likely to come 
up again. This was the question whether production of equipment 
which the United States Government intended to transfer to another 
government was actually being produced “for the United States’’ as 
that term appeared in procurement contracts with private producers 
and in section 1498 of the Judicial Code.* One of the purposes of 
section 1498 was to prevent a private claimant from obtaining an 
injunction against production of an article “by or for the United 
States’ on the ground that the claimant’s patent was being infringed. 
The statute limited the claimant to the remedy of suit in the Court 
of Claims for damages in case of infringement. In the meantime, 
the Government’s ability to obtain what it needed was not being 
hindered. The operation of section 1498, which was formerly section 
68 of title 35 of the United States Code, is well described in an article 
entitled ‘““Government Liability for Use of Patented Inventions,” 
by the then Attorney General Tom C. Clark.” 

When goods were procured for lend-lease purposes during World 
War II, the contracts with the suppliers were almost always placed 
by a United States Government agency, which, in turn, would transfer 
the articles to the foreign government after delivery by the manufac- 
turer. It was relatively easy to sustain the contention that such 
production, although intended ultimately for a foreign government, 
was actually ‘for the United States.” In United States v. Powell," 
involving land-grant railroad rates, the Supreme Court indicated con- 
currence with the contention that lend-lease articles were ‘‘property 
of the United States,” although the ultimate holding was against the 
Government’s argument that all lend-lease goods, even if not strictly 
military equipment, should be classified as ‘‘military or naval” and 
not ‘‘civil” property. 

In the foreign-aid programs that followed World War II, a sincere 
effort was made from the beginning to channel the movement of goods 
through private, commercial trade. The determination of the execu- 
tive branch to achieve this end was expressed in the outline of Euro- 
pean recovery program submitted by the Department of State for the 
use of the Senate Foreign Relations Committee.“ The Economic Co- 
operation Act of 1948 ® expressed the intent of Congress in section 
111 (b): “In order to facilitate and maximize the use of private chan- 
nels of trade * * *.’’ The procedures adopted by the Economic 
Cooperation Administration to carry out this aim are described in the 
First Report to Congress of the Economic Cooperation Administration 
(1948) at page 17: 

Congress expressed the intention in the act that private channels of trade be 
used to the maximum extent in carrying out the ECA program. 

The methods of financing procurement developed by the Administration have 
been designed to facilitate and encourage the use of private trade channels. 
Especially important for this objective is the practice of using letters of commit- 


ment. Under ECA Regulation 1, a letter of commitment may be issued by ECA 
to a bank in the United States to establish a line of credit covering specific pro- 


39 62 Stat. 941 (1948); 28 U. S. C. 1498 (1952), as amended. 
4°20 Temple Law ew 1 (1946). 

41 330 U. S. 238 (194 

42 December 19, 1947, P p. 54-56 

43 62 Stat. 144 (1948); 22 U.S. C. 1509 (Supp. 1949). 
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curement authorizations, or it may be issued directly to a supplier of goods to 
enable him to extend the necessary credit. Under this type of payment, private 
business firms in the participating countries are able to finance purchases within 
the ECA program through credit extended by United States commercial banks 
or suppliers on the basis of the letters of commitment issued by the Administra- 
tion. However, they are permitted to use these dollar credits only upon equiva- 
lent payments in their own currencies to their respective governments or central 
banks. 

During the quarter, the Administration authorized the financing of the ship- 
ment of a considerable volume of commodities on which procurement action had 
already been taken by the participating countries through governmental rather 
than private trade channels. By reimbursing the countries for such purchases, 
it was possible to keep supplies moving to Europe until preparations could be 
made for the machinery of private procurement to operate on a larger scale. As 
the advance planning of procurement takes effect, Government transactions will 
decline and the use of private trade channels will be increased to the maximum 
extent possible. The procedures of ECA are constantly being scrutinized for 
possible ways of achieving this objective. 

These procedures meant that the contracts of procurement in this 
country and elsewhere would not be made by or in the name of the 
the United States Government itself, and the contention that the 
procurement was “for the United States’? would not be as easy to 
support. In the nonmilitary programs, this presented little difficulty. 
The private interests involved could solve the patent and technical 
information problems as they do in ordinary commercial transactions. 
Since no one project is as vital to the whole economic program as 
one item may be in a military program, an unsolved patent or informa- 
tion problem can be passed over lightly. In recognition of the import- 
ance, however, of assuring uninterrupted military production even in 
the face of patent infringement claims, it was proposed in the first 
draft of the Mutual Defense Assistance Act of 1949 considered by 
Congress, to apply to procurement for this program the same statutory 
restrictions on infringement claims as appeared in section 1498 of 
the Judicial Code. The proposal was not adopted because, in the 
words of the Senate report on the bill: “ 

Since it is clear, with respect to patents, that procurement under this act will 
be ‘‘by or for the United States,” as that expression is used in section 1498, it is 
unnecessary to include the proposed provision. Section 1498 will protect opera- 
tions under this act from the type of harassment from which it protects regular 
procurement o} erations of the Armed Forces. 

While this assumption that section 1498 would apply to operations 
under the foreign-aid programs was sufficiently reliable with respect 
to inventions covered by patents, it did not apply at all to the prob- 
lems presented when unpatented technical information was to be 
used. This left a significant loophole, for it was still widely recognized 
that much valuable time would be saved if the technicians who had 
originated a process would instruct workers in a new plant in the tech- 
niques that experience had shown to be the most effective. Sometimes 
it was not just a matter of techniques; there might be an actual inven- 
tion that was being maintained as a carefully guarded trade secret 
instead of being patented. If, in such cases, production of equipment 
were to be siarted in another country in furtherance of the purposes of 
the North Atlantic Treaty, some measures would have to be devised 
to assure the communication of the needed information and at the 
same time rr the originators the compensation and protection they 
could rightfully claim. 


“ Appendix (section-by-section analysis) to 8. Rept. 1068, on H. R. 5895, 81st Cong., Ist sess. (1942). 
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After 2 years of operating without any legislative help on this issue, 
the State and Defense Departments urged upon Congress the adoption 
of statutory language substantially in the form in which it appeared 
as section 517 of the Mutual Security Act of 1951.% It now appears 
in section 506 of the Mutual Security Act,** and reads as follows: 


PATENTS AND TECHNICAL INFORMATION 


(a) As used in this section— 

(1) the term ‘‘invention’’ means an invention or discovery covered by a 
patent issued by the United States; and 

(2) the term “‘information’’ means information originated by or peculiarly 
within the knowledge of the owner thereof and those in privity with him, 
which is not available to the public and is subject to protection as property 
under recognized lega) principles. 

(b) Whenever, in connection with the furnishing of any assistance in furtherance 
of the purposes of this Act— 

(1) use within the United States, without authorization by the owner, 
shall be made of an invention; or 
(2) damage to the owner shall result from the disclosure of information by 
reason of acts of the United States or its officers or employees; 
the exclusive remedy of the owner of such invention or information shall be by 
suit against the United States in the Court of Claims or in the District Court of 
the United States for the district in which such owner is a resident for reasonable - 
and entire compensation for unauthorized use or disclosure. In any such suit 
the United States may avail itself of any and all defenses, general or special, that 
might be pleaded by any defendant in a like action. 

(c) Before such suit against the United States has been instituted, the head of 
the appropriate United States Government agency, which has furnished any assist- 
ance in furtherance of the purposes of this Act, is authorized and empowered to 
enter into an agreement with the claimant, in full settlement and compromise of 
any claim against the United States hereunder. 

(d) The provisions of the last sentence of section 1498 of Title 28 of the United 
States Code shall apply to inventions and information covered by this section. 

(e) Except as otherwise provided by law, no recovery shall be had for any in- 
fringement of a patent committed more than six years prior to the filing of the 
complaint or counterclaim for infringement in the action, except that the period 
between the date of receipt by the Government of a written claim under subsection 
(ec) above for compensation for infringement of a patent and the date of mailin 
by the Government of a notice to the claimant that his claim has been denie 
shall not be counted as part of the six years, unless suit is brought before the last- 
mentioned date. 


The purpose of the section is described in detail in the testimony of 
Casper W. Ooms, former United States Commissioner of Patents 
and at the time of presentation a consultant to the Office of the 
Secretary of Defense, and of Capt. George N. Robillard, then patent 
counsel for the Navy.” They pointed out that, in addition to the 
purpose, described above, of assuring continued production in the 
United States despite a patent infringement claim, the section was 
intended to make available the same type of remedy, and apply the 
same type of restriction, to claims involving “information, secretly 
kept, such as secret processes, designs, and know-how employed in 
this program.’ There was no intention, as pointed out by the 
sponsors, of providing any novel legal rights to inventors or manufac- 
turers who chose not to patent their devices or processes. The com- 
mon law has traditionally given protection to trade secrets, with the 
remedy of injunction against unauthorized disclosure, for example, 
by those who had obtained the information through a confidential 

4 65 Stat. 382 (1951); 22 U. 8. C. 1668 (1951). 


6 68 Stat. 852 (1954); 22 U. 8. C. 1758 (Supp. ITI, 1956), 
*? Hearings, note 17, supra, at pp. 1405-1429, 
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relationship. If the Government were to be treated like a private 
party, it might be enjoined against revealing a trade secret to a 
foreign government or producer, although such revelation might 
have been determined to be of vital importance in the rearmament 
program under the North Atlantic Treaty. If deemed immune against 
such injunction suits, however, the Government would be able with 
impunity to do considerable harm to an inventor who had revealed 
his trade secret in confidence, unless some substitute action were 
authorized. That was the avowed purpose of the second part of 
section 506 of the Mutual Security Act; to give the inventor a right 
to recover damages from the Government, but not to enjoin the 
Government or its contractor, if it caused injury to the owner of a 
trade secret by revealing it to anyone without authority of the owner 
in furtherance of the mutual-security program. 

The sponsors of the section emphasized that it involved ‘‘no legal 
novelties” and therefore did not enlarge anyone’s monopoly in either 
patented or unpatented information beyond what existing law 
allowed him. Its purpose was to— 


encourage the submission of information of this special character— 
and to— 


enable the armed services, which are now in possession of information procured 
in various ways during the enormous procurement program of World War II, 
to employ that information in furtherance of this assistance program with assur- 
ance that any owner of it is protected in any rights he may have in the infor- 
mation.” 

When this legislation was proposed, those administering the pro- 

ram had heard that in some cases production abroad seemed to be 
impeded because of the hesitation of American firms to release the 
necessary technical information. There was reported difficulty in 
having certain ammunition made in France and Jeeps made in 
Canada. To track down the facts and the ultimate outcome would 
require &@ more extensive study in the field than has been possible for 
this report. 

At the same time the usual problem of protection against the 
unauthorized use for commercial purposes of information given for 
rearmament seemed to loom large in the minds of many people con- 
cerned with the operation of the program. Some of the Defense 
authorities feared that anxiety about this risk would cause inventors 
and producers in the United States to continue to hesitate to reveal 
their latest techniques to the Government lest they be transmitted 
to foreign competitors without adequate compensation, protection 
or opportunity for redress. Whether the passage of the legislation 
removed all the obstacles and fears will be considered below. 


C. Patent and Technical Information Agreements 


Besides the legislation found in section 506 of the Mutual Security 
Act, there has been a coordinate effort pursued by the Government 
to assure the availability of patents and technical mformation, under 
proper safeguards for private interests, for the mutual-security 
program. This has involved the negotiation of a series of international 
bilateral agreements, generally labeled “Agreements for the Inter- 
change of Patent Rights and Technical Information for Defense 

“ See duPont Powder Co. v. Masland, 244 U. S. 100 (1917); Becher v. Contoure Laboratories, 279 U. 8. 


388 (1929). 
Hearings, note 47, supra, at p. 1407. 
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Purposes.” During consideration of the proposed section dealing with 
patents and technical information which became section 517 and later 
section 506 of the Mutual Security Act, the plans for these agreements 
were described to the House Foreign Affairs Committee in the following 
terms: 


In the mutual-defense assistance agreements there was a mention of the patent 
een and that subsidiary agreements would be made between the United 
tates and the NATO countries, covering the question of the use of patents and 
their use in the program. In accordance with that we have started negotiating 
agreements with all the countries, looking toward the use of patents and patented 
information for the furtherance of the program. 

We have gotten to the point where we have a draft agreement which we are 
about to submit to the other countries, in order to assure that the program would 
not be impeded in any way by difficulties in getting patent licenses and know-how, 
and at the same time protecting the rights of the patent holders and of the origina- 
tors of the know-how. 

One of the problems in this connection has been that once know-how is revealed, 
there is no way of getting it back and preventing its use in commercial fields. 
So one of the things we want to be sure of is that when it is revealed for defense 
purposes the originator of it will be contacted and will get proper compensation 
if it is used for any other purpose.” 

The agreements were drafted with the help and advice of an Industry 
Advisory Committee whose membership was selected with the help of 
the Office of Technical Services of the Department of Commerce, and 
was drawn from among the patent counsel of various private firms 
and industries. It was still functioning in 1956, and has given valuable 
help in various aspects of the mutual-security program, and especially 
in the drafting of the legislation and the agreements. It provided an 
important medium of communication between government and in- 
dustry in ironing out problems concerning the use of patents and 
technical information in the program. The membership of the Com- 
mittee in 1956 consisted of the following: 

J. E. Dickinson, United Engineering & Foundry Co. 

Dr. B. E. Shackelford, RCA International Division. ; 

F. Gerald Toye (alternate, Frank Neuhauser), General Electric Co. 

J. M. Hadley, Bendix Aviation Corp. 

Edward D. Phinney, vice president, International Telephone & Telegraph Corp. 

Herbert H. Munsey, director, foreign contracts and assistant vice president, 
Bell Aircraft Corp. 

William L. Scherer, patents division, Automobile Manufacturers Association. 

W. B. Kavanaugh, American Cyanamide. 


The collaboration of industry representatives was recognized as 
essential in this project, if it was to fulfill the major purpose of the 
agreements, to reassure those outside the governments that the 
rights of private parties were not going to be disregarded in the 
administration of this program. This attitude on the part of the 
Government would make it possible, in the view of the sponsors, to 
obtain the necessary cooperation of industry in so vital a part of the 
NATO operation as offshore procurement. The importance of the 
free exchange of technical information is made very clear in repeated 
testimony of those administering the OSP program. For example, 
Tracy Voorhees, Director of Offshore Procurement, OSD, stated on 
April 15, 1954, in hearings before the House Foreign Affairs Com- 
mittee on the Mutual Security Act of 1954: 


8 Hearings, note 17, supra, at p. 1413 (July 20, 1951). 
8! Hearings before the House Foreign Affairs Committee, 83d Cong., 2d sess., p. 206 ff. (1954). 
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My competence in testifying today is limited to the policy aspects of the 
offshore-procurement program in Europe, and particularly the special programs 
which are a part of it. One of these is for the increase of Europe’s own produc- 
tion capacity for ammunition. The other deals with the stimulation of develop- 
ment of new types of weapons—other than atomic weapons—for Europe’s defense. 
The importance of these programs far transcends, I believe, the dollar amounts 
which are involved in them * * *, 

Under this plan, the United States is supplying equipment and engineering 
know-how, and the other nations furnish the land, buildings, labor, some equip- 
ment, and the later cost of maintenance. * * * 

This result, which exceeds the first expectations of the experts themselves, is 
possible because of the severe imbalance of existing facilities, so that the breaking 
of bottlenecks with relatively small expenditures effect an enormous increase in 
capacity. A most important factor in this project is that it is based on an overall 

lan made possible by United States leadership, by financing jointly by the 
Jnited States and the European countries, and by taking advantage of advanced 
United States engineering know-how. * * * 

Eminent scientists inform me that, although it is axiomatic that the United 
States excels in production techniques, yet in inventive capacity European scien- 
tists are not overshadowed by the United States. However, European defense 
funds to support promising developments in military items are limited. Further, 
such developments have been conducted by each nation for its own needs rather 
than under any integrated plan for Western European defense as a whole. 

Fortified with the powerful leverage of the $50 million available from the 
appropriation, by use of which promising developments could be accelerated, 
our team of research and development specialists from the Army, Navy, and 
Air Force, headed by General Maris, was able, on visits to the different countries, 
to obtain the utmost cooperation and full explanation of developments which 
these countries have in process which might strengthen NATO defense. From 
these, there were selected the ones for which it was felt that United States 
assistance would be justified. * * * 

Under our present policies, we are only using funds for OSP when we can 
secure thereby a stronger defense for fewer United States dollars. The primary 
purpose is, of’ course, to purchase, at reasonable prices, urgently nendee equip- 
ment and ammunition. The other dominant military purpose is to establish 
and maintain a production base so that Europe can continue to produce its own 
military equipment and supplies, so that it will not be continuingly dependent 
upon the United States, and so that it will be able to support its forces if war 
should come. * * *® 


It was hoped that agreements could be drafted that would remove 
some of the barriers to the free exchange of information required for 
these plans by demonstrating the determination of the various govern- 
ments to protect private rights to the maximum extent consistent 
with the proper administration of the program. 

The first of the series of agreements was between the United States 
and the United Kingdom, signed on January 19, 1953. Similar, 
but not identical, agreements have been signed with Belgium * (1954) ; 
in 1955 with Norway,” the Netherlands, and Greece; in 1956 
with Federal Republic of Germany,® Japan,” and Turkey; ® and in 
1957 with France." Similar agreements are presently being nego- 
tiated with Australia, Denmark, and Spain. The full text of the 
agreement with Norway is annexed to this study as exhibit 2. 





8 See also Mr. Voorhees’ testimony on the Mutual Security Act of 1956 hearings before the House Foreign 
Affairs Committee, 84th Cong., 2d sess., p. 603 ff. (April 26, 1956). 

8 T. I. A. S. 2773; 4 U. S. T. 150 (1953). An earlier agreement was negotiated with Italy October 3, 1952, 
but it is only provisionally in force, as it has not yet been approved by the Italian Parliament. 

“«T. . , 


I. A. S. 3093; 5 U. S. T. 2318 (1954). 
& T. I. A. S. 3226; 6 U. 8. T. 799 (1955). 
® T. I, A. 8. 3287; 6 U. 8S. T. 2187 (1955). 
oT. I. A. S, 3286; 6 U. 8. T. 2173 (1955). 
eT. I. A. S. 3478; 7 U. 8. T. 45 (1956). 
oT. I. A. 8, 3585; 7 U. S. T. 1021 (1956). 
© T. I. A. S, 3809; 8 U. 8. T. 597 (1957). 
6: T. I, A. S. 3782; 8 U. 8, T. 353 (1957). 
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All of these agreements have the common purpose, in the words of 
their preambles, of assisting— 


in the production of equipment and materials for defense, by facilitating and 
expediting the interchange of patent rights and technical information. 


The preambles further acknowledge— 


that the rights of private owners of patents and technical information should be 
fully recognized and protected in accordance with the law applicable to such 
patents and technical information. 

These acknowledgments alone may well be of help in creating a 
feeling of confidence among private parties that their legitimate 
interests would be protected if they cooperated in the program. 

The dollars-and-cents value of these agreements to the United 
States Government, quite apart from the other advantages that 
accrue from them, is vividly illustrated by the episode involving 
Power Jets, Ltd., a British corporation owned by the United Kingdom 
Government. Power Jets was the owner of numerous United States 
and United Kingdom patents in the area of jet propulsion. It 
asserted extensive claims against the United States Government for 
use during and after the war of its inventions in this field. The 
controversy was finally settled in 1951 by a patent license agreement 
whereunder the United States paid $3,200,000 for a license under 
Power Jets’ United States and United Kingdom patents. The license 
covered both past infringement and future use. Had the 1953 United 
States-United Kingdom agreement existed at that time, it would have 
covered such use under article V (a) and (b). 

To carry out their purposes, the agreements express the mutual 
intention to respect established private business relationships, and to 
protect the interests of owners of. information previously held in secret 
and now made available for mutual-defense programs. They also 
contain a number of undertakings aimed at facilitating exchanges of 
information at a minimum of public cost. To provide a ready channel 
of communication on matters covered by the agreements, a repre- 
sentative of each government is to be designated a member of a joint 
committee to deal with problems arising in the field. 

The first article after the preamble of the agreements provides 
that, so far as practicable, regularly established channels of private 
commerce are to be followed when patents and technical informa- 
tion owned by people in one country are to be used in the other. 
One of the often-expressed fears of private industry was that their 
secrets would be transmitted to other governments which would then 
either (a) produce the equipment themselves or (6) select a private 
concern to use the process which had no previous connection with 
the originator and may have even been in competition with a 
concern having a long history of affiliation with the originatin 
firm. The various governments had displayed no intention o 
doing this, but the assurance that they would try to avoid it seemed 
valuable. The importance to some companies of maintaining con- 
trol over foreign production of equipment developed by them is 
demonstrated by what Republic Aviation Corp. has done. When 
an offshore-procurement program for its products was formulated, 
Republic established a Swiss subsidiary to handle the contracts 
to be completed in Europe. One of the company’s officers was 
quoted in Business Week (July 11, 1953) as stating that know-how 
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was too valuable an asset to treat lightly. When it is revealed, he 
said, ‘‘we give away what’s in our heads” and can never get it back. 

Sometimes, of course, patents and secret technical information are 
the means by which monopolistic conditions are created,” particu- 
larly outside the United States, in countries where there is little 
opposition to this kind of private trade restriction.” By giving effect 
to the pledge in the Patent and Technical Information Agreements to 
recognize and make use of existing business relationships established 
to market products made under patent licenses or carefully guarded 
secret processes, the United States and the other government party 
to one of these might find themselves helping to perpetuate such 
conditions. Consequently, at the instance of the United States 
negotiators, the first article adds the proviso “that the terms of all 
such arrangements shall be subject to the applicable laws of the two 
countries’”’—which, of course, includes the United States antitrust 
laws. This proviso is repeated in other parts of the agreements, such 
as the section assuring a private owner that, when his unpatented 
technical information is disclosed to others in a foreign country, lie 
will be entitled to receive “prompt, just, and effective compensation 
for the use of the information and for any damage to his interests 
herein resulting from the use or disclosure thereof.” * The negotia- 
tion of these agreements constantly encountered the conflict between 
our traditional aversion to monopoly and similar restraints on trade 
and the essentially monopolistic character of patents and legally 
protected trade secrets. More objections to a strong antitrust em- 
phasis came from domestic concerns rather than the foreign-govern- 
ment representatives. For this reason, the advice of the Justice 
Department and of other offices in the Government concerned with the 
freeing of trade from artificial barriers was sought during the negotia- 
tions. The operation of the resulting agreements should, therefore, 
be able to avoid encouraging any monopolistic practices. The presence 
of a lawyer from the Danatinent of Justice on the backstopping 
committee that deals with problems arising under these agreements 
should also help prevent troubles of this kind. 

The remaining provisions of the agreements deal largely with the 
mechanics of carrying out their general purpose. A noteworthy 
example is the Technical Property Committee established under 
each agreement, the membership to consist of one representative of 
each country, with duties described in the following excerpt taken 
from article VI of the agreement with Norway: ® 

Each Contracting Government shall designate a representative to meet with 
the representative of the other Contracting Government to constitute a Technical 
Property Committee. It shall be the function of this Committee— 

(a) To consider and make recommendations on such matters relating to 
the subject of this Agreement as may be brought before it by either Contract- 
ing Government. 

(b) To make recommendations to the Contracting Governments con- 
cerning any question, brought to its attention by either Ciiversteent, relating 


to patent rights and technical information which arises in connection with 
the mutual-defense program. 


oa Report of the Attorney General’s National Committee To Study the Antitrust Laws, pp. 84-88. 


(1955). 

See address by Axel A. Hofgren, Foreign Licensing Arrangements for Manufacture of American Prod- 
ucts, American Patent Law Association Bulletin, pp. 156-157 (April-May 1956). 

# Art. IV (a), United States-United Kingdom Agreement, T. I. A. 8; 2773; 4 U. 8. T. 150 (1953). 

®T. 1. A. 8. 3226; 6 U. 8. T. 799 (1955). 
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(c) To assist, where appropriate, in the negotiation of commercial or other 
agreements for the use of patent rights and technical information in the 
mutual-defense program. 

(d) To take note of pertinent commercial or other agreements for the use 
of patent rights and technical information in the mutual-defense program, 
and, where necessary, to obtain the views of the two governments on the 
acceptability of such agreements. 

(e) To assist, where appropriate, in the procurement of licenses, and to 
make recommendations, where appropriate, respecting payment of indemni- 
ties covering inventions used in the mutual-defense program. 

f) To encourage projects for technical collaboration between and among 
the armed services of the two Contracting Governments and to facilitate 
the use of patent rights and technical information in such projects. 

(g) To keep under review all questions concerning the use, for the purposes 
of the mutual-defense program, of all inventions which are, or hereafter 
come, within the provisions of Article V. 

(h) To make recommendations to the Contracting Governments, either 
with respect to particular cases or in general, on the means by which any 
disparities between the laws of the two countries governing the compensation 
for or otherwise concerning technical information made available for defense 
purposes might be remedied. 

The United States has named one official stationed in Europe to 
serve as its representative on each of the committees. While the 
agreement lists specific functions to be performed by the committees, 
their overriding duty may be generally described as ferreting out any 
problems that threaten to cause delay or other difficulties in the 
mutual-d-fense program and to provide for consultation with a view 
toward finding a prompt solution. ; 

These agreements are all bilateral, between the United States and 
one of the other parties to the North Atlantic Treaty. The suggestion 
has been made from time to time that there should be a multilateral 
agreement, open to all the NATO parties, covering the same general 
aspects of the patent and technical information problem. This was 
the procedure adopted for regulating the status of the armed forces of 
all the parties to the North Atlantic Treaty stationed in one another’s 
territory. They concluded one multilateral agreement in 1951, called, 

enerally, the Status of Forces Agreement.® No progress seems to 

ave been made on this suggestion, and there appear to have been no 
bilateral agreements on this topic between any of the other countries, 
The chief advantage of a multilateral agreement is the uniformity of 
obligation binding all the parties. Once a provision is accepted, it is 
the same for every country, and administrators need not guard against 
variations in terminology that can appear insignificant but are, ac- 
tually, of major import. While it is more difficult to get a group of 
countries to accept one text than to conclude two or three bilateral 
agreements, it is probably less difficult for any one country than nego- 
tiating separate agreements with all the other countries involved, 
and certainly simpler than the negotiations that will be needed if each 
country has to deal individually with each other country. On the 
substantive level, a multilateral agreement may have the disadvantage 
of having to meet the lowest common denominator, but it also has 
the merit of being likely to induce a small minority to yield its oppo- 
sition in the face of strong majority views. There is reason to believe 
that the small differences in the Patent and Technical Information 
Agreements that the United States has concluded with several of the 
NATO countries could fairly readily be reconciled, so that all could 


®T. I. A. 8, 2846; 4 U. S. T. 1792 (1951). 
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adhere to one multilateral agreement that would also bind the Euro- 
pean allies to each other. This would spread the advantage of the 
undertakings much further than has been possible with the bilateral 
agreements alone. 


D. Operation of the interchange program 

There is no evidence that patent licenses and technical information 
are being withheld from the mutual-defense program to any signifi- 
cant extent. There is some testimony that the passage of section 
506 of the Mutual Security Act and the concluding of the inter- 
change agreements have contributed measurably to the willingness 
of private persons and firms to make their patent and technical 
know-how available to the Government for the rearmament program. 
There have also been some oral statements of opinion that section 
506 does not go far enough, that the agreements are not sufficiently 
concrete, and that the statute and the agreements are being so nar- 
rowly interpreted by those administering parts of the program that 
unnecessary difficulties are being met. Evidence on these topics is 
very widely diffused. In the Department of State, little is known 
except that, in general, there is a need for offshore procurement and 
a cooperative weapons-development program. In the Office of the 
caren of Defense, the general policies under which these programs 
are conducted are established and transmitted to operating officers. 
The operating officers, those who have to make the contracts with the 
actual owners of patents and secret technical information, are scat- 
tered throughout the world. The latter, nevertheless, are the ones 
best able to testify to the readiness of private industry to make 
their technical property available for the defense programs. While 
the testimony of. industry representatives would, obviously, contribute 
greatly to the knowledge of how the program works, they can be 
eee only when they are identified by the operating officials 
of the governments. 

One representative of the British services in Washington who deals 
with this general subject has not been able to identify any specific 
case of reluctance by an American firm to release necessary informa- 
tion, where the United States armed services have given sufficient 
security clearance. He has noticed some instances, however, of 
what might be called stickiness, but whether it is attributable to one 
or another difficulty seems hard to determine. 

Under section 506 of the Mutual Security Act, an American owner 
of unpatented secret information has a right of action against the 
United States if— 
damage to the owner shall result from the disclosure of information by reason of 
acts of the United States or its officers or employees. 

Suppose the owner has revealed his secret to United States officials, 
and they have obtained from the owner permission to transmit the 
information to the British Government for study only, not for produc- 
tion. Then, suppose a British firm that has received the information 
for study proceeds to use it to produce equipment, to the financial 
damage of the originator. There was some suggestion in the early 
days that, under the quoted provision, the American firm should 
be deemed to have waived its right to recover against the United 
States, since permission was given to transmit the information to the 
British Government. The damage resulted, they would say, from a 





EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 35 


wr »ng by the British firm, not United States officials, and, therefore, 
tht permission to sue found in the subsection does not cover the case. 
Tlis interpretation had been revealed to American firms and, ap- 
parently, in some cases led them to refuse to release necessary informa- 
tion. Individual problems of this type may not be of sufficient 
significance to be brought to the attention of higher authorities, 
Te where the other Government is only ete the necessary 
information to enable it to decide whether production should be under- 
taken. Consequently, minor instances of this kind could occur 
without coming to the attention of officials responsible for the overall 
success of the programs. In any event, the language of article IV of 
the current agreements (see the Norway agreement, exhibit 2, infra) is 
interpreted as giving the American firm a claim against the United 
States in such cases. 

One judicial interpretation has now been rendered under this 
legislation, and there are two suits against the Government pending 
in the courts in which section 506 is cited in support of the claimants’ 
cases.° 

In an operation as widely diffused through many agencies of the 
United States Government as the various parts of the mutual 
security program that are concerned with patents and technical 
information, it is naturally very difficult to determine exactly who 
or what is to blame when a difficulty is met. It often is helpful to 
have a troubleshooter or expediter charged with dealing with the 
kind of problem that cuts across so many lines of responsibility. 
Such a person can make progress toward petting more liberal inter- 
pretations and new agreements that might never see the ligat of 
day if the questions were left to each operating official with only his 
own sisbchal duties to discharge effectively. 

An organization such as eiup Pnterlepiar tisiein ta Patent Interchange 
Committee mentioned in the excerpt from the 29th Report to Con- 
gress on Lend-Lease Operations ® provides a valuable point of con- 
tact between the agencies interested in this subject. Such a com- 
mittee makes it possible for each member to find out expeditiously 
the attitude of the other agencies toward a particular problem or 
proposal and to learn what significant and relevant developments are 
taking place in other parts of the Government. For the State Depart- 
ment representative, this can be particularly important, for it may be 
expected that officials of other governments will apply to his Depart- 
ment for help when they have trouble in finding the responsible official 
in the vast United States bureaucracy or in explaining satisfactorily 
their government’s point of view in connection with a pending problem. 
With the Justice Department represented on such a committee, not 
only can the United States Government’s position on questions of 
patent law be heed but the antitrust issues can be explored at 
the same time. The members of this interdepartmental committee 
can meet with the industry advisory committee, when the latter is 
convened, providing an excellent clearinghouse for all the various 
points of view on the place of patents and technical information in 
mutual aid programs. 

* Kaplan v. United States, 153 F. Game. 787 (Ct. Cl. 1957); pending are Ushakoff v. United States (Ct. 
Cl.) and Farrand v. United States (S. D. N. Y.), involving sea water distillation kits and B-36 bombsights, 
OP eeit supra, at p. 2 


p. 2. 
® A similar organization, the Interagency Technical Property Committee for Defense, currently exists 
to deal with certain problems of mutual defense. 
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IV. CoNncLusIoNns 


In the administration of foreign aid and mutual defense programs 
the mechanics of the patent system are seldom of notable significance. 
The question whether a patent has been issued, whether it is valid, and 
whether it has been infringed arises only occasionally, and these 
programs seem to function satisfactorily under these aspects of the 
law as it has existed for some time. 

Of far more importance are the rights and duties connected with 
trade secrets covering unpatented technical information, and some- 
times the specialized know-how needed to make satisfactory use of a 
patented process. Here the special place held by the Government has 
given rise to some novel problems. The legal relations are not always 
clear, and the provisions of section 506 of the Mutual Security Act 
are still too new to permit a sound evaluation of their effectiveness. 

The technical information and patent problems arising in our 
relations with our allies during World War II seem to have been solved 
with mutual satisfaction. There do not appear to have been any 
serious delays in essential production because of concern over private 
rights in patents or unpatented information. Whether private rights 
were occasionally disregarded unduly, with resultant injury to 
legitimate commercial interests, is not entirely clear. There certainly 
were occasions when the needs of the defense effort interfered with the 
granting of the amount of protection that was desired by private 
owners and that might have been justified under the circumstances. 
Whether there was any long-term damage to commercial interests 
cannot, however, be told from the evidence at hand. 

At the present time, good progress has apparently been made in 
connection with offshore procurement and the expansion of production 
in the various NATO countries. Whether these programs are pro- 
gressing as smoothly as they should, can be determined only by further 
investigation of operations in the other countries and of problems being 
met by individual United States firms. How useful the Agreements 
for the Interchange of Patent Rights and Technical Information are 

roving in practice can also be learned only from thorough study of the 
NATO operations which the agreements were designed to facilitate. 

In order to fill in the gaps that this report does not adequately 
oe, three lines of further investigation would have to be under- 
taken: 

1. Release conditions.—Were they necessary and did the absence of 
ultimate agreement on their use result in any significant harm? To 
complete this line of inquiry, it would first be necessary to find one or 
more companies that had accepted the conditions and determine what 
effect this action had on their later commercial position. At the same 
time, inquiry would have to be directed toward determining whether 
any of the originators of technical information had been handicapped 
or damaged because of the refusal of a user of the information in 
another country to agree to the proposed conditions. Since British 
companies were the ones that sought the protection of the conditions 
in the first instance, this line of inquiry would have to be pursued 
chiefly through British sources. 

2. Offshore procurement and facilities development—In order to 
determine whether needed information has been flowing unimpeded 
whenever required for these programs, it would be necessary to inter- 
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view operating officials of the United States and the other countries 
concerned. Most of the information would be available only in the 
European headquarters of the operations. Provisions would have 
to be made to permit an investigator to have access to classified 
information, although it would have to be understood that proper 
safeguards would be taken in making use of such information in 
ultimately published reports. 

3. Patent and technical information agreements—As a part of the 
inquiry into the success of the programs mentioned above, it would 
be necessary to determine how well the recent bilateral executive 
agreements have been furthering that success. The agreements 
were intended to create a favorable climate in which patent licenses 
and know-how would more freely be made available in furtherance 
of the mutual-defense programs. They stated a policy adopted by 
both governments which, it was hoped, would encourage private 
owners to play their part without fear of harm to their legitimate 
interests. The agreements also created an administrative structure 
under which their aims could more readily be achieved. While the 
wartime Patent Interchange Agreement between the British and 
United States Governments was in some ways a prototype for these 
agreements, the experience under the former and the differing needs 
of the times led to a new emphasis. Instead of concentrating so 
heavily on the means of payment for patent licenses and indemnities, 
the recent agreements have emphasized the need for free exchange 
of technical information through regular commercial relationships 
and the creation of administrative machinery that should further this 
end. Asa result of this shift in focus in the current program, further 
research into the working of the new machinery could be very pro- 
ductive. This would chiefly require the assistance of the United 
States member of the “committees” established under the agreements, 
followed by interviews with his counterparts from the other govern- 
ments. Very little of this inquiry can be successfully completed in 
this country, although a number of people connected with United 
States firms have had important experiences under the programs 
and could contribute valuable information. 








EXHIBITS 


Exhibit 1 
[Treaties and Other International Acts Series 1510] 


INTERCHANGE OF Patent Ricuts INFORMATION, INVENTIONS, DEsIGNs, 
OR PROCESSES 


AGREEMENT BETWEEN THE UNITED STATES OF AMERICA AND THE UNITED KINGDOM 


OF GREAT BRITAIN AND NORTHERN IRELAND, AMENDING THE AGREEMENT OF 
AUGUST 24, 1942 


Signed at Washington March 27, 1946; Effective January 1, 1942 


Whereas there was signed and sealed at Washington on the twenty-fourth day 
of August 1942, for the Government of the United States of America and for the 
Government of the United Kingdom of Great Britain and Northern Ireland, in 
further fulfillment of the policy set forth in their Agreement of February 23, 1942 
on the principles applying to mutual aid in the prosecution of the war against 
aggression, (Pan Agreement deemed to have been in effect and operation as from 
January 1, 1942 concerning the interchange of patent rights, information, inven- 
tions, designs, or processes; [*] and 

Whereas it is desirable to amend the said Agreement of August 24, 1942 in 
certain particulars; 

Now, therefore, it is agreed by the Government of the United States of America 
and the Government of the United Kingdom of Great Britain and Northern Ire- 
land that the said Agreement of August 24, 1942 shall be and is hereby amended 
to read as follows: 

Articie I 


(a) Each Government, in so far as it may lawfully do so, will procure and make 
available to the other Government, for use in war production, patent rights, 
information, inventions, designs, or processes requested by the other Government. 
In the case of the United States of America, the law authorizing such procurement 
and transfer is now the Act of the Congress of the United States approved March 
11, 1941 (Public 11, 77th Congress), as amended. Each Government will bear 
the cost of the procurement of such patent rights, information, inventions, designs, 
or processes from its own nationals. 

(b) In this Agreement the term “nationals” in relation to the United States of 
America shall mean all natural persons who on May 8, 1945 were exclusively 
citizens of the United States of America, all corporations, partnerships, and 
associations organized under the laws of the United States of America, its terri- 
tories, the several States, or the District of Columbia, and all natural persons 
domiciled or resident in the United States of America on May 8, 1945, as well as 
the Government of the United States of America and all of its agencies, but the 
term ‘‘nationals’’ in relation to the United States of America shall not inelude 
natural persons who were on May 8, 1945 exclusively subjects of the United 
Kingdom even though they were domiciled or resident in the United States of 
America on that date. In this Agreement the term ‘‘nationals’’ in relation to the 
United Kingdom shall mean all natural persons who on May 8, 1945 were ex- 
clusively subjects of the United Kingdom, all corporations, partnerships, and 
associations organized under the laws of the United Kingdom, and all natural 
persons domiciled or resident in the United Kingdom on May 8, 1945, as well as 
the Government of the United Kingdom and all of its agencies, but the term 
“nationals” in relation to the United Kingdom shall not inelude natural persons 
who on May 8, 1945 were exclusively citizens of the United States of America 
even though they were domiciled or resident in the United Kingdom on that date. 


1 [Executive Agreement Series 241; 56 Stat. 1433 (1942). 
2 [Executive Agreement Series 268; 56 Stat. 1594 (1942). 





39 








40 EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 


(c) The basic principle as to which Government shall undertake and bear the 
cost of procurement in doubtful cases shall be decided according to whether 
dollar or sterling costs are necessarily involved. In the former case the Govern- 
ment of the United States of America will effect acquisition and in the latter case 
the Government of the United Kingdom will effect acquisition, but each Govern- 
ment will pay the remuneration and other expenses of its own representatives 
incurred in connection with communicating any research or manufacturing 
information to the other Government. 


Articie II 


All patent rights so acquired shall be acquired and used for the purposes of, 
and until the termination of, the war only, unless otherwise expressly provided, 
except that contracts entered into (for the production, use, or disposition of 
articles) which cannot be terminated without penalty, may be completed, and all 
articles on hand at the termination of the war, or completed as permitted herein, 
may be used and disposed of. Information, inventions, designs, or processes so 
acquired and not covered by patents or patent applications shall be acquired 
upon such terms as may most expeditiously make such information, inventions, 
designs, or processes available for the purposes of the war, with provision, to the 
extent practicable, for the limitation of the use thereof for the purposes of and 
until the termination of the war. When the information, invention, design, or 
process is of a category for which the other Government requests secrecy upon 
security grounds, each Government will take such steps as it deems practicable 
to ensure the appropriate degree of secrecy in manufacture and use. The term 
“termination of the war’, for the purposes of this Agreement, shall mean the date 
when the Government of the United States of America and the Government of 
the United Kingdom have ceased to be jointly engaged in actual hostilities against 
a common enemy, or such other date as may be mutually agreed upon, and shall 
not be dependent on the date of the signing of a peace treaty. 


ArticLe III 


Such acquisition by the Government of the United States of America will be 
effected in accordance with regular Lend-Lease procedure (or its then current 
equivalent) and will be financed under such program, except that other procedure 
may be used in those instances where no expenditure of funds is necessary. 


ARTICLE IV 


Such acquisition by the Government of the United Kingdom will be effected 
on the basis of written requests submitted by any authorized department or 
agency of the Government of the United States of America to the British Supply 
Council (or to such other agency of the Government of the United Kingdom as 
may be designated from time to time). Copies of all such requests will be fur- 
nished to the Office of Lend-Lease Administration. The British Supply Council 
will furnish to that Office reports as to all patent rights, information, inventions, 
designs, or processes obtained and transferred to the agency requesting the same 
and the acquisition cost thereof, if any. 


ARTICLE V 


In so far as is found practicable in the circumstances of each case, adequate 
licenses or assignments and contract rights shall be acquired by each Govern- 
ment, in accordance with the requests of the other Government, and transferred 
to the other Government. Where desirable each Government will sponsor neces- 
sary relationships and permit dealings between the original grantor and the 
ultimate user. It is contemplated that normally the rights obtained should, 
subject to the limitations contained in Article 11 of this Agreement, include, 
among other things: 

(a) The right to make, to have made, to use, and to dispose of, articles 
embodying the subject-matter of the patent rights, information, inventions, 
designs, or processes, so acquired, including the right to use and practice 
any of the aforesaid. 

(b) Provision for securing to the recipient Government or its designees 
all necessary personal expert services and supplementary information. 

(c) Permission to transfer, assign, license, or otherwise dispose of, any or 
all of the rights and privileges acquired, to the other Government, with 
further permission to the latter to transfer, assign, license, or otherwise 
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dispose of any or all of the same to contractors, subcontractors, or other 
appropriate designees of the recipient Government, for war production 
purposes only. 

(d) The reservation on the part of the acquiring Government that it, 
and parties in interest holding under it, shall have the right at any time to 
contest the validity of any patent rights acquired. 

(e) Whenever practicable, a guarantee by the licensor or patentee as to 
the validity of his patent, in respect of which the license is granted, with 
an indemnity against any infringement claims. 

(f) Provision for the exchange of information, between the licensor or 
patentee and ultimate licensee, as to improvements or the results of research 
on the subject-matter of the license, together with the use of any patents 
which may be obtained in respect of such improvements, with a further 
provision that the like information and right to use additional patents 
shall simultaneously be furnished to both Governments. 


ARTICLE VI 


(a) Subject to the provisions of Article VII of this Agreement, the Government 
of the United Kingdom agrees and undertakes to indemnify and save harmless 
the Government of the United States of America against all claims asserted by 
nationals of the United Kingdom under any United States patents for the use 
of any method or process and for the manufacture, use, or disposition of any 
article, which method, process, or article was used, manufactured, or disposed 
of by or for the Government of the United States of America 

(1) for the purposes and to the extent set forth in Article II of this Agree- 
ment; or 
(2) in connection with the supply of articles to the Government of the 
United Kingdom under Lend-Lease or equivalent procedure, including the 
manufacture, use, and disposal of articles so supplied; or 
(3) pursuant to a request made or authority given, for the purposes of 
the war, by the Government of the United Kingdom to the Government of 
the United States of America; 
provided always that the Government of the United States of America will 
whenever in its judgment practicable, avail itself of any indemnity from a thir 
party of which it shall have the benefit, in lieu of the indemnity from the Govern- 
ment of the United Kingdom contained in this Agreement. For the purposes of 
this paragraph (a) claims asserted by nationals of the United Kingdom under 
Title 35, Section 42, of the United States Code, 1940 edition, and Title 35, Section 
90, of the United States Code, 1940 edition, Supplement IV, shall be construed 
to be claims under patents; and for the purposes of this paragraph (a) claims 
asserted by nationals of the United Kingdom under any United Kingdom patents 
or registered designs against United States Government contractors or sub- 
contractors shall be construed to be claims subject to indemnification by the 
Government of the United Kingdom in cases where the Government of the United 
States of America has agreed and undertaken to indemnify and save harmless 
such contractors or subcontractors against any liability resulting from the use of 
any patented invention or registered design. 

(b) Subject to the provisions of Article VII of this Agreement, the Government 
of the United Kingdom agrees and undertakes to indemnify and save harmless 
the Government of the United States of America against all claims asserted by 
nationals of the United Kingdom, under any law of the United States of America 
for compensation for the use or practice of any unpatented inventions, information, 
designs, or processes furnished by the Government of the United Kingdom to 
the Government of the United States of America and used or practiced by or for 
the latter Government pursuant to the provisions of Article II of this Agreement, 
or for the use or practice of any unpatented inventions, information, designs, or 
processes by or in the manufacture, use, or disposition, by or for the Government 
of the United States of America, of articles manufactured, used, or disposed of 

(1) for the purposes and to the extent set forth in Article IT of this Agree- 
ment; or 

(2) in connection with the supply of articles by the Government of the 
United States of America to the Government of the United Kingdom under 
Lend-Lease or equivalent procedure and the use and disposal of such articles 
by the Government of the United States of America; or 

(3) pursuant to a request made or authority given, for the purposes of the 
war, by the Government of the United Kingdom to the Government of the 
United States of America; 
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provided always that the Government of the United States of America will, 
whenever in its judgment practicable, avail itself of any indemnity from a third 
party of which it shall have the benefit, in lieu of the indemnity from the Govern- 
ment of the United Kingdom contained in this Agreement. 

(c) The indemnities set forth in paragraphs (a) and (b) of this Article shall 
apply whether or not written requests in accordance with Article IV of this Agree- 
ment have been or will be at any time submitted by any authorized department 
or agency of the Government of the United States of America. 


ARTICLE VII 


The indemnity by the Government of the United Kingdom to the Government 
of the United States of America shall be subject to the following conditions and 
procedure, namely: 

(a) That the Government of the United States of America, as soon as practi- 
cable after receiving notice of any claim by which a liability might fall upon the 
Government of the United Kingdom under the indemnity, will notify the Govern- 
ment of the United Kingdom of such claim having been made. 

(b) That, upon being so notified of any such claim, the Government of the 
United Kingdom will, so far as practicable, dispose of such claim through negotia- 
tions with the claimant. 

(c) That the Government of the United States of America will not enter into 
negotiations or make any compromise or settlement out of court with any such 
claimant without the prior knowledge and concurrence of the Government of the 
United Kingdom. 

(d) That, in all cases in which no prior disposition or compromise or settlement 
of a claim shall have been made, as in paragraphs (b) and (c) of this Article, and 
the claim becomes the subject of legal proceedings in the United States Court of 
Claims or other appropriate United States court, the Government of the United 
Kingdom shall, if it so requests, be permitted to assist the Government of the 
United States of America in defending any such proceedings, and that, in the 
event that judgment is rendered against the Government of the United States of 
America, the Government of the United Kingdom will satisfy such judgment for 
and on behalf of the Government of the United States of America in the manner 
and within the time prescribed by law, or, if the judgment should be satisfied by 
payment by the Government of the United States of America, the latter shall be 
reimbursed by the Government of the United Kingdom in the same amount and 
the same kind of currency as the Government of the United States of America 
paid to the United Kingdom national in satisfying such judgment. 


Articte VIII 


(a) Subject to the provisions of the Act of the Congress of the United States 
approved March 11, 1941 (Public 11, 77th Congress), as amended, and the provi- 
sions of Article IX of this Agreement, the Government of the United States of 
America agrees and undertakes to indemnify and save harmless the Government 
of the United Kingdom against all claims asserted by nationals of the United 
States of America under any United Kingdom patents or registered designs (in- 
cluding claims for compensation for the use of inventions which are the subject 
matter of applications for patents or registered designs, and publication of which 
has been prohibited under the United Kingdom Defence Regulations, provided 
that the patents shall have issued or the registrations shall have been effected) for 
the use of any method or process and for the manufacture, use, or disposition of 
any article, which method, process, or article was used, manufactured, or disposed 
of by or for the Government of the United Kingdom 

(1) for the purposes and to the extent set forth in Article II of this Agree- 
ment; or 
(2) in connection with the supply of articles to the Government of the 
United States of America under Reciprocal Aid or equivalent procedure, in- 
cluding the manufacture, use, and disposal of articles so supplied; or 
(3) pursuant to a request made or authority given, for the purposes of the 
war, by the Government of the United States of America to the Government 
of the United Kingdom; 
provided always that the Government of the United Kingdom will, whenever in 
its judgment practicable, avail itself of any indemnity from a third party of which 
it shall have the benefit, in lieu of the indemnity from the Government of the 
United States of America contained in this Agreement. For the purposes of this 
paragraph (a) claims asserted by nationals of the United States of America under 
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any United States patents against United Kingdom Government contractors or 
subcontractors shall be construed to be claims subject to indemnification by the 
C-overnment of the United States of America in cases where the Government, of 
the United Kingdom has agreed and undertaken to indemnify and save harmless 
such contractors or subcontractors against any liability resulting from the use of 
any patented invention. 

(b) The indemnity set forth in paragraph (a) of this Article shall apply whether 
or not requisitions have been or will be at any time filed by the Government of the 
United Kingdom under regular Lend-Lease procedure or its then current equiv- 
alent in accordance with Article III of this Agreement. 


ArticLe IX 


The indemnity by the Government of the United States of America to the 
Government of the United Kingdom shall be subject to the following conditions 
and procedure namely: 

(a) That the Government of the United Kingdom, as soon as. practicable after 
receiving notice of any claim by which a liability might fall upon the Government 
of the United States of America under the indemnity, will notify the Government 
of the United States of America of such claim having been made. 

(b) That, upon being so notified of any such claim, the Government of the 
United States of America will, so far as practicable, dispose of such claim through 
negotiations with the claimant. 

(c) That the Government of the United Kingdom will not enter into negotia- 
tions nor make any compromise or settlement out of court with any such claimant 
without the prior knowledge and concurrence of the Government of the United 
States of America. . 

(d) That, in all cases in which no prior disposition or compromise or settlement 
of a claim shall have been made, as in paragraphs (b) and (c) of this Article, and 
the claim becomes the subject of legal proceedings in the appropriate United 
Kingdom court or other tribunal, the Government of the United States of America 
shall, if it so requests, be permitted to assist the Government of the United 
Kingdom in defending any such proceedings, and that, in the event that judgment 
is rendered against the Government of the United Kingdom, the Government of 
the United States of America will satisfy such judgment for and on behalf of the 
Government of the United Kingdom in the manner and within the time pre- 
scribed by law, or, if the judgment should be satisfied by payment by the Gov- 
ernment of the United Kingdom, the latter shall be reimbursed by the Govern- 
ment of the United States of America in the same amount and the same kind 
of currency as the Government of the United Kingdom paid to the United States 
national in satisfying such judgment. 

(e) That in accordance with the provisions of Section 3 (c) of the Act of the 
Congress of the United States approved March 11, 1941 (Public 11, 77th Congress), 
as amended, the obligations of the Government of the United States of America 
under the indemnity shall only extend to claims of which the Government of the 
United States of America is notified in accordance with paragraph (a) of this 
Article before July 1, 1949 or such other date as Congress may hereafter enact 
in amendment of said Section 3 (c). 


ARTICLE X 


(a) Subject to the following provisions of this Article, the indemnity set forth 
in Articles VI, VII, VIII, and [X of this Agreement shall inure only to the benefit 
of the respective Governments. However, each Government agrees and under- 
takes to indemnify and save harmless the nationals of the other Government 
whom such Government requests so to be indemnified against all claims asserted 
by the nationals of the indemnifying Government under any patents or registered 
designs for the use of any method or process and for the manufacture, use, or 
disposition of any article, which method, process, or article was used, manufac- 
tured, or disposed of to the extent set forth in Article II of this Agreement in the 
course of manufacture, use, or disposition for the essential war needs of the civilian 
population of the country of the nationals whom it is sought to indemnify; pro- 
vided, however, that requests for indemnities under this Article X shall be made 
only in cases where the formal requisitions for the rights under the patents or 
registered designs involved shall have been filed with the indemnifying Govern- 
ment on or before April 8, 1946, and provided further that such requests shall be 
made only in cases where the requesting Government had assured its nationals 
whom it seeks to have indemnified that they would be saved harmless from liability 
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in respect of such claims. Nothing in this Article X shall be construed as con- 
ferring any rights on any national of either country to assert any claim against 
the Government of the other country. 

(b) The indemnities set forth in this Article X shall be subject to the nationals 
whom it is sought to indemnify agreeing to comply substantially with the con- 
ditions and procedure set forth in Articles VII and IX of this Agreement. It is 
understood that the limitation set forth in paragraph (e) of Article IX shall 
apply to the obligation of the Government of the United States of America under 
this Article X. 

ArticLe XI 


In order to avoid conflict with the understanding contained in this Agreement 
departments or agencies of the Government of the United States of America, 
which negotiate contracts for production in the United States of America, pur- 
suant to specifications furnished by or on behalf of the Government of the United 
Kingdom, will not require contractors in the United States of America to give 
indemnities to the Government of the United States of America which would be 
likely to result in efforts by the contractors to obtain an off-setting indemnity from 
the Government of the United Kingdom; the Government of the United Kingdom 
assumes a reciprocal obligation toward the Government of the United States of 
America. 

ArticLe XII 


Anything contained in this Agreement to the contrary notwithstanding, any 
obligations heretofore or hereafter undertaken by the Government of the United 
Kingdom pursuant to the provisions of Section 7 of the Act of the Congress of the 
United States approved March 11, 1941 (Public 11, 77th Congress), as amended, 
as such obligations may be interpreted by the President of the United States of 
America or by a United States court of competent jurisdiction, shall be performed 
by the Government of the United Kingdom. 


Articte XIII 


All payments made by the Government of the United States of America and 
the Government of the United Kingdom, respectively, in carrying out the terms 
of this Agreement shall be accounted for by the appropriate agencies of the two 
Governments as aid extended and benefits received by the Government of the 
United States of America in accordance with the Act of the Congress of the United 
States approved March 11, 1941 (Public 11, 77th Congress), as amended, and the 
agreement between the two Governments entered into at Washington on February 


23, 1942. 
ARTICLE XIV 


Each Government will give to the other Government all possible information 
and other assistance required in connection with computing any payments to be 
made to nationals of the other Government with respect to the use of their patent 
rights, information, inventions, designs, or processes. 


ARTICLE XV 


A joint committee of representatives of the Government of the United States of 
America and of the Government of the United Kingdom shall be established for 
the purpose of dealing with problems arising in connection with operations under 
this Agreement and of making appropriate recommendations to proper authorities 
with respect thereto. 

ARTICLE XVI 


No patent rights, information, inventions, designs, or processes shall be re- 
quested by either Government under this Agreement nor shall the indemnities set 
forth in Articles VI, VII, VIII, IX, and X of this Agreement apply in respect of 
any use or infringement occurring during the continuance in effect of a license 
agreement or other contractual obligation in existence on January 1, 1942 between 
a national of one Government on the one hand and a national of the other Govern- 
ment on the other hand covering such patent rights, information, inventions 
designs, or processes; provided that if such license agreement or other contractual 
obligation be nonexclusive, such patent rights, information, inventions, designs 
or processes may be requested by either Government under this Agreement in 
respect of their use or infringement by nationals of the requesting Government 
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other than the national holding such license agreement or other contractual 
obligation and the indemnities aforesaid shall, if otherwise applicable in accordance 
with their terms, apply to the same extent. 


Articte XVII 


This Agreement shall be deemed to have been in effect and operation as from 
January 1, 1942, and shall expire on April 8, 1946, but without prejudice to any 
liability which may then already have been incurred, or which may thereafter 
arise, pursuant to any obligations undertaken by either Government by virtue of 
Articles VI, VII, VIII, IX, X, XII, XIII, XIV, and XVI of this Agreement. 
For these purposes the definitions of the term “nationals” set forth in Article I 
of this Agreement shall continue in effect after April 8, 1946. 

Dong, in duplicate, at Washington this twenty-seventh day of March 1946. 


FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA: 
DEAN ACHESON 
Acting Secretary of State of the United States of America 


FOR THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND: 


HALIFAX. 
His Majesty’s Ambassador Extraordinary and Plenipotentiary at Washington 


Exhibit 2 
[Treaties and Other International Acts Series 3226} 


INTERCHANGE OF Patent RIGHTS AND TECHNICAL INFORMATION FOR DEFENSE 
PuRPOSES 


AGREEMENT, WITH AGREED MINUTES TO ARTICLE V, BETWEEN THE UNITED STATES 
OF AMERICA AND NORWAY 


Signed at Oslo April 6, 1955 


AGREEMENT To FacinitaTe INTERCHANGE OF PATENT RIGHTS AND TECHNICAL 
INFORMATION FOR DEFENSE PURPOSES 


wine Government of the United States of America and the Government of 
orway, 

Having agreed in the Mutual Defense Assistance Agreement signed in Washing- 
ton on January 27, 1950, to negotiate, upon the request of either of them, appropri- 
ate arrangements between them respecting patents and technical information; 

Desiring generally to assist in the production of equipment and materials for 
defense, by facilitating and expediting the interchange of patent rights and techni- 
cal information; and 

Acknowledging that the rights of private owners of patents and technical 
information should be fully recognized and protected in accordance with the law 
—— to such patents and technical information; 

ave agreed as follows: 
ARTICLE I 


Each Contracting Government shall, whenever practicable without undue 
limitation of, or impediment to, defense production, facilitate the use of patent 
rights, and encourage the flow and use of privately-owned technical information, 
as defined in Article VIII, for defense purposes— 

(a) through the medium of any existing commercial relationships between 
the owner of such patent rights and technical information and those in the 
other country having the right to use such patent rights and technical infor- 
mation; and 

(b) in the absence of such existing relationships, through the creation of 
such relationships by the owner and the user in the other country, 

provided that, in the case of classified information, such arrangements are 
permitted by the laws and security requirements of both Governments, and 
provided further that the terms of all such arrangements shall remain subject to 
the applicable laws of the two countries. 
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ARTICLE II 


When, for defense purposes, technical information is supplied by one Contract- 
ing Government to the other for information only, and this is stipulated at the 
time of supply, the recipient Government shall treat the technical information as 
disclosed in confidence and use its best endeavors to ensure that the information 
is not dealt with in any manner likely to prejudice the rights of the owner thereof 
to obtain patent or other like statutory protection therefor. 


ARTICLE III 


When technical information made available, under agreed procedures, by one 
Contracting Government to the other for the purposes of defense discloses an 
invention which is or may be the subject of a patent or patent application held 
in secrecy in the country of orivin, similar treatment shall be accorded a corre- 
sponding patent application filed in the other country, 


ARTICLE IV 


(a) Where privately-owned technical information 
(i) has been communicated by or on behalf of the owner thereof to the 
Contracting Government of the country of which he is a national, and 
(ii) is subsequently disclosed by that Government to the other Contract- 
ing Government for the purposes of defense and is used or disclosed by the 
latter Government without the express or implied consent of the owner, 
the Contracting Governments agree that, where any compensation is paid to the 
owner by the Contracting Government first receiving the information, such pay- 
ment shall be without prejudice to any arrangements which may be made be- 
tween the two governments regarding the assumption as between them of liability 
for compensation. The Technical Property Committee established under Article 
VI of this Agreement will discuss and make recommendations to the Governments 
concerning such arrangements. 

(b) When, for the purposes of defense, technical information is made available 
by a national of one Contracting Government to the other Government at the 
latter’s request and use or disclosure is subsequently made of that information 
for any purpose whether or not for defense, the recipient Government shall, at 
the owner’s request, take such steps as may be possible under its laws to provide 
prompt, just, and effective compensation for such use or disclosure to the extent 
that the owner may be entitled thereto under such laws. 


ARTICLE V 


When one Contracting Government, or an entity or agency owned or controlleu 
by such Government, owns or has the right to grant a license to use an invention 
and that invention is used by the other Government for defense purposes, the 
using Government shall be entitled to use the invention without cost, except to 
the extent that there may be liability to a private owner with established interests 
in the invention. 

ARTICLE VI 


Each Contracting Government shall designate a representative to meet with 
the representative of the other Contracting Government to constitute a Technical 
Property Committee. It shall be the function of this Committee: 

(a) To consider and make recommendations on such matters relating to 
the subject of this Agreement as may be brought before it by either Contract- 
ing Government. 

(b) To make recommendations to the Contracting Governments concern- 
ing any question, brought to its attention by either Government, relating to 
patent rights and technical information which arises in connection with the 
mutual defense program. 

(c) To assist, where appropriate, in the negotiation of commercial or 
other agreements for the use of patent rights and technical information in 
the mutual defense program. 

(d) To take note of pertinent commercial or other agreements for the use 
of patent rights and technical information in the mutual defense program, 
and, where necessary, to obtain the views of the two governments on the 
acceptability of such agreements; 





EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 47 


(e) To assist, where appropriate, in the procurement of licenses and to 
make recommendations, where appropriate, respecting payment of indemni- 
ties covering inventions used in the mutual defense program. 

(f) To encourage projects for technical collaboration between and among 
the armed services of the two Contracting Governments and to facilitate 
the use of patent rights and technical information in such projects, 

(g) To keep under review all questions concerning the use, for the purposes 
of the mutual defense program, of all inventions which are, or hereafter 
come, within the provisions of Article V. 

(h) To make recommendations to the Contracting Governments, either 
with respect to particular cases or in general, on the means by which any 
disparities between the laws of the two countries governing the compensation 
for or otherwise concerning technical information made available for defense 
purposes might be remedied. 


ARTICLE VII 


7 


Upon request, each Contracting Government shall, as far as practicable, supply 
to the other Government all necessary information and other assistance required 
for the purposes of: 

(a) affording the owner of technical information made available for defense 
purposes the opportunity of protecting and preserving any rights he may have 
in the technical information; and 

(b) assessing payments and awards arising out of the use of patent rights 
and technical information made available for defense purposes. 


ARTICLE VIIT 


’ 


(a) “Technical information’”’ as used in this Agreement means information 
originated by or peculiarly within the knowledge of the owner thereof and those 
in privity with him and not available to the public. 

b) The term ‘‘national’’ as used in this Agreement means any person who is a 
citizen or subject of one of the Contracting Governments or domiciled within the 
territory of such Government, or any business enterprise or other organization 
organized under the laws of, and having a bona fide and effective commercial or 
industrial establishment within the territory of, such Government. 

(c) The term ‘“‘use’’ includes manufacture by or for a Contracting Government. 

(d) Nothing in this Agreement shall apply to patents, patent applications and 
technical information in the field of atomic energy. 

(e) Nothing in this Agreement shall contravene present or future security 
arrangements between the Contracting Governments. 


ARTICLE Ix 


(a) This Agreement shall enter into force on the date of signature. 

(b) The terms of this Agreement may be reviewed at any time at the request 
of either Contracting Government. 

(c) This Agreement shall terminate on the date when the Mutual Defense 
Assistance Agreement terminates six months after notice of termination by 
either Contracting Government, whichever is sooner, but without prejudice to 
obligations and liabilities which have then accrued pursuant to the terms of this 
Agreement. 

In witness whereof the undersigned, being duly authorized thereto by their 
respective Governments, have signed the present Agreement. 

one in duplicate at Oslo this 6th day of April, 1955. 

For the Government of the United States of America: 

L. Corrin Strone 
[SEAL] 

For the Government of Norway: 

Hatvarp LANGE 
[sBaL] 
AGREED MINUTES TO ARTICLE V 


(a) It is understood that Article V is not applicable to companies of share- 
holders, corporations or other entities in which a Contracting Government owns 
less than 100% of the shares or other proprietary interests. Each Contracting 
Government will, however, use its best endeavors to facilitate the use on reasonable 








48 BXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 


terms for defense purposes of any inventions of entities in which it has a sub- 
stantial but less than 100% interest. 

(b) It is further understood that Article V is not applicable to any patent 
which might be expropriated from private owners by the Government of orwar 
ss pe ngauset of and for the purpose of defense use by the Government of the 

ni . 
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INTERNATIONAL EXCHANGE OF PATENTS AND TECHNICAL INFORMATION FOR 
DEFENSE PURPOSES 


[DEPARTMENT or StaTE MEMORANDUM, JANUARY 7, 1957] 


(An explanation of bilateral agreements between the United States and other 
ree —_— to facilitate the exchange of patents and know-how for defense 
urposes. 
" he success of national and collective programs for the defense of the free world 
depends in considerable measure on the effective production ef equipment and 
materials for the Armed Forces of the United States and other free nations, Such 
production can be expedited, as well as improved in efficiency and economy, by 
the interchange of technology among the free nations. An effective interchange 
programs depends particularly upon the cooperation of the industries of countries 
resolved to defend their freedom. In order to encourage such interchange and to 
paces the rights of the owners of technology, the United States is negotiating 

ilateral technical-property agreements with countries forming the North Atlantic 
Treaty Organization and with Japan. Similar agreements may also be negotiated 
with other countries as circumstances warrant. 

The Department initiated the program of negotiating technical-property agree- 
ments in the light of the Mutual Dakans Assistance Act of 1949, which provided, 
in section 402, that the President shall conclude agreements with countries receiv- 
ing mutual-defense assistance and that these agreements shall contain ‘‘such * * * 
provisions as the President may deem necessary to effectuate the policies and 
purposes of this act and to safeguard the interest of the United States.” Bilateral 
agreements dealing with the interchange of patents and technical information 
for defense purposes have been concluded with Italy on October 3, 1952, the United 
Kingdom on January 19, 1953, Belgium on October 12, 1954, Norway on April 6, 
1955, the Netherlands on April 29, 1955, Greece on June 16, 1955, the Federal 
Republic of Germany on January 4, 1956, Japan on March 22, 1956, and Turkey 
on May 18, 1956. Comparable agreements are being negotiated with France, 
Denmark, and Spain. 

Article II of the security treaty between the United States, Australia and New 
Zealand, which entered into force on April 29, 1952, provides that, ‘“‘In order more 
effectively to achieve the objective of this treaty, the parties separately and 
jointly, by means of continuous and effective self-help and mutual aid, will main- 
tain and develop their individual and collective capacity to resist armed attack.” 
The negotiation of a technical-property agreement with Australia would be of 
assistance in the implementation of this treaty provision. 


A. SCOPE OF TECHNICAL-PROPERTY AGREEMENTS 


As indicated by the foregoing, the purpose of the technical-property agreements 
is to facilitate and to encourage the flow of technology for defense purposes (exclud- 
ing the atomic-energy field). Such technology is owned in some instances by the 
governments, but to the greater extent is privately owned. 

In the case of government-owned inventions, it is intended that the exchange 
will, insofar as possible, be on a royalty-free basis. To this end, agreements 
generally spate. that each contracting government will make government- 
owned inventions available to the other government for defense purposes, with- 
out cost except to the extent that there may be liability in respect of private 
interests in the inventions. 

In the case of privately owned patents and technical information, the agree- 
ments provide that the rights of the private owners should be fully recognized 
and protected in accordance with applicable law. The various provisions of the 





EXCHANGE OF PATENT RIGHTS AND TECHNICAL INFORMATION 49 


agreements relating to the interchange of privately owned patents and technical 
information are described in detail in the next section. 

In order to provide an effective mechanism to deal with international problems 
in this field, each agreement provides for the creation of a bilateral, intergovern- 
mental technical-property committee. 


B. THE INTERCHANGE OF PRIVATELY OWNED PATENTS AND TECHNICAL INFORMATION 


1. Through the use of commercial channels 


The agreements set forth the policy that, insofar as possible, privately owned 
igoladleal Tetanenaiton and patent rights should be made available for defense 
production through existing commercial relationships or through the creation of 
such relationships between the owner and the user in the other country. To the 
extent that such normal commercial channels are used for the exchange of tech- 
nology, it is intended that the owners of technology will secure provision for 
adequate compensation through contractual arrangements with the user. 

The emphasis of this provision is on private initiative. It is hoped that, to the 
maximum extent possible, private firms will take the lead in developing commercial 
relationships in this field. 

In many cases, however, the governments are involved in some way in the 
development of commercial relationships. This is necessarily true because of 
security reasons (see sec. c, below) and the frequent need for accord between 
government procurement specifications and the particular technology used in 
manufacture. Moreover, in individual cases, where the governments are aware of 
an evident need for particular technology to achieve defense-production ob- 
jectives, the governments may urge specific firms to negotiate appropriate 
arrangements. 

The governments are also concerned in many instances with the terms of private 
agreements as they affect defense costs and defense objectives. In this regard, 
there are two principal respects in which private companies can be helpful to the 
governments. First, royalty payments or other compensation should be reason- 
able. While it is the desire of each government that private owners receive fair 
and adequate compensation, they, naturally, also wish to assure that they are 
reasonable charges on government procurement costs, Second, consideration 
should be given in establishing patent-licensing patterns to the desirability of 
flexibility in the use of defense-production facilities. The requirements of the 
NATO community can be more efficiently and economically met if individual firms 
are able to produce for the military forces of the NATO countries generally than 
if they are restricted to production for a given nation. This is particularly 
important in the light of military needs for standardization of equipment. Simi- 
larly, it is also frequently desirable that industrial firms in the various NATO 
countries be in a position to produce for the armed services of other free countries 
and/or for United States offshore procurement. 


2. From the private owner directly to the foreign government 


In many instances, it is recognized that the private owner may deal with the 
foreign government rather than with a private firm in the other country. The 
agreements provide that, when a national of one contracting country makes 
technical information available directly to the government of the other contracting 
country, the recipient government shall, at the owner’s request, take such steps 
as may be possible under its law to provide “‘prompt, just, and effective com- 
pensation’”’ for the use or disclosure of the technical information. In this con- 
nection, it may be pointed out that one of the functions of the technical-property 
committees established under the agreements is to make recommendations to the 
contracting governments as to the means for remedying disparities between the 
laws of the two countries governing compensation for technical information made 
available for defense purposes. 

The governments agree further to supply, as far as practicable, such assistance 
and information as is necessary to enable owners to protect and preserve their 
rights. 


8. From the private owner through his own government to the foreign government 


In certain instances, privately owned technical information may be transmitted 
ss one government to another. In some cases, such transmission is for purposes 
of information only. With respect to such transmissions, the agreements provide 
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that the recipient government shall treat the information as disclosed in confidence 
and use its best endeavors to.insure that the owner’s rights are not prejudiced. 

If, in any case, such transmission should be made without the authorization 
of the owner, such owner may. have a claim for resulting damages against the 
transmitting government. Insofar as the United States is concerned, the prin- 
cipal statutory remedy for such damage is to be found in section 506 (b) and 
(c) of the Mutual Security Act of 1954.1 

In any case, however, in which information is transmitted with the consent 
of the owner, and the damage to the owner’s interests arose purely from acts of 
the recipient government, it is contemplated that the owner would pursue 
appropriate remedies against the recipient government. 


C, SECURITY SAFEGUARDS 


Under the existing United States law, provision is made for the holding in 
secrecy of a patent appiication if a finding is made that the ‘publication or dis- 
closure of the invention by the granting of a patent therefor would be detrimental 
to the national security’? (35 U. S. C. (1952), sec. 181). In order to safeguard 
the security of such inventions and at the same time to permit the filing of patent 
applications thereon in other countries in appropriate cases, the agreements con- 
template that procedures will be developed by which inventions in respect of 
which patent applications are held in secrecy in one couniry can be accorded 
similar treatment in the other country. 

This provision does not imply that, under the agreements, the United States 
Government will in ell eases approve the filing in the other country of patent 
applications on inventions held in secrecy in the United States. It is hoped, 
however, that the owner of an invention placed in secrecy in the United States 
will be able to file a patent application in any country in which it is found desirable 
that the invention be used for defense production. 

In addition, the agreements contain a provision that arrangements involving 
the transmission of privately owned technical information which is classified as 
security information shall be subject to the applicable laws and security require- 
ments of both governments. United States owners of classified information 
must, of course, secure approval for its export from the United States Government 
agency that has classified it. In addition, the regulations of the Department of 
Commerce with respect to the export of technical data (Department of State with 
respect to data relating to munitions) must be observed wherever pertinent. 


D. ADMINISTRATION OF THE AGREEMENTS 


Each agreement provides for the creation of a bilateral intergovernmental 
Technical Property Committee, composed of a representative of each contracting 
country, to provide a mechanism through which problems relating to the inter- 
change of patents and technical information for defense purposes can be more 
readily identified and solved and to assist in bringing about and expediting the 
flow of technical information, The functions of the committees are set forth in 
greater detail in the agreements. 

The United States representative to the bilateral committees in Europe is the 
atent adviser on the staff of the United States mission to the North Atlantic 
‘reaty Organization and European regional organizations (USRO). A compar- 

able patent adviser in Japan (where an agreement is being negotiated) is assigned 
to the Far East Command in Tokyo. 

Within the United States, the task of supporting the work of the technical- 
property committees has been focused in the Department of Defense. This 





1 This provision reads as follows: 
nie Whenever, in connection with the furnishing of any assistance in furtherance of the purposes of 
this Act: 
“(1) use within the United States, without authorization by the owner, shall be made of an invention; 
or 
“(2) damage to the owner shall result from the disclosure of information by reason of acts of the United 
States or its officers or employees; 
the exclusive remedy of the owner of such invention or information shall be by suit against the United 
States in the Court of Claims or in the District Court of the United States for the district in which such 
owner is a resident for reasonable and entire compensation for unauthorized use or disclosure. In any such 
suit, the United States may avail itself of any and all defenses, general or special, that might be pleaded by 
any defendant in a like action. 

“(c) Before such suit against the United States has been instituted, the appropriate United States Gov- 
ernment agency, which has furnished any assistance in furtherance of the purposes of this Act, is authorized 
and empowered to enter into an agreement with the claimant, in full settlement and compromise of any 
claim against the United States hereunder.” 
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Department coordinates this work with other agencies through the Interagency 
Technical Property Committee for Defense, composed of representatives of the 
Department of Defense (Chairman), Department of Commerce, Department of 
Justice, Foreign Operations Administration, and Government Patents Board. 
This Committee consults periodically with an industry advisory group composed 
of representatives of principal United States industries concerned with inter- 
national defense-production problems. 

American firms desiring further information in regard to the program for the 
interchange of patents and technical information should address their inquiries 
to the Department of Defense. Representatives of United States firms abroad 
in Europe may address their inquiries to USRO, Hotel Tallyrand, Paris. 


JANUARY 7, 1957. 


O 





